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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S.C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1980 (7 U.S.C. 1946 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, i cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4170) 


In re TAPOR DAIRIES COMPANY, ET ALS. AMA Dockets Nos. 75-49 
and 75-50. Decided February 9, 1955. 


Dismissal—Disqualification of Pool Plant—Order No. 75 


Where a country plant, classified as a pool plant, indicated in its reports 
that it furnished the minimum amount of milk to pool bottling plants 
as required under Section 975.3 (c) (2) of the order and the bottling 
plants, in turn, reported receiving said milk at said plants, but actually 
some of this milk was delivered to a non-pool plant, held, such country 
plant was properly disqualified as a pool plant pursuant to the pool 
plant performance section of the order, as the term “furnished” in that 
section means actually delivered and not merely made available, and the 
petitions to set aside the market administrator’s determinations are 
dismissed. 


Retroactive Disqualification 


Where a plant remained on the pool plant list because it submitted inaccurate 
reports, held, such plant cannot complain of a disqualification ruling 
being “retroactive” as such ruling’s delay and the interim listing was 
the result of its own inaccurate reporting. Similarly, the bottling plants 
which inaccurately reported receiving milk which never was received at 
the plants reported cannot complain of the disqualification as a pool 
plant of the supposed supplying plant. 


Milk Regulated under Act 


The act authorizes the Secretary to determine which handlers and which 
milk handling are to be regulated, and it does not require him to regulate 
all milk handling at all plants which send some milk into a regulated 
marketing area, 


Walter and Haverfield, of Cleveland, Ohio, for petitioner. Mr. Elmer D. 
Fry, Akron, Ohio, for petitioner. Mr. Julius C, Krause for Agricultural 
Marketing Service. Mr. Glen J. Gifford, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a consolidation of two proceedings under Section 8c 
(15) (A) of the Agricultural Adjustment Act (1933), as reen- 
acted and amended by the Agricultural Marketing Agreement 
Act of 1937 and subsequent amendments (7 U.S.C. 601 et seq.). 


77 





78 AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 14 A.D. 77 


Petitioners Tapor Dairies Company and Shaker Grove Dairy are 
handlers under Order No. 75, as amended, regulating the handling 
of milk in the Cleveland, Ohio, marketing area, and operate pool 
bottling plants in the Cleveland marketing area. Petitioner 
Barnesville Dairymen’s Cooperative Association operates a milk 
plant located outside the marketing area which is generally de- 
scribed as a “country” plant. The petitioners complain of the 
disqualification by the market administrator for the order of the 
plant of petitioner Barnesville as a pool plant under the order 
and the consequent effects upon them. 


Answers to the two petitions were filed by the Assistant Ad- 
ministrator, Production and Marketing Administration, United 
States Department of Agriculture. The answers upheld the dis- 
qualification as in accordance with law and the terms of the 
order. The two proceedings were thereafter sent to the Office of 
Hearing Examiners and assigned to Hearing Examiner Glen J. 
Gifford, who set them for hearing in Cleveland, Ohio, on June 
10, 1953. At the time and place fixed for hearing, the two peti- 
tions were consolidated by the consent of the parties and a single 
hearing was held. At the hearing, petitioners Tapor and Shaker 
were represented by Paul W. Walter and Loyal V. Buescher, 
Attorneys at Law, Cleveland, Ohio, and petitioner Barnesville was 
represented by Elmer D. Fry and William Watson, Jr., Attorneys 
at Law, Akron, Ohio. The respondent was represented by Julius 
C. Krause, Attorney, Office of the Solicitor, United States De- 
partment of Agriculture. After the hearing, the parties filed 
briefs. On March 29, 1954, the hearing examiner issued a report 
containing proposed findings of fact and conclusions and recom- 
mending that the petitions be dismissed. Petitioners Tapor and 
Shaker filed exceptions to the report and the respondent filed sug- 
gestions with respect to minor corrections of the report. On May 
11, 1954, the hearing examiner issued a revised report containing 
proposed findings of fact and conclusions and recommending that 
the petitions be dismissed. Petitioner Barnesville filed exceptions 
to the revised report. 


A general outline of the controversy follows. About September 
1, 1948, the Barnesville plant qualified as a pool plant under the 
order and Barnesville accordingly became a handler under the 
order. Thereby, milk received at the Barnesville plant partici- 
pated in the pricing and pooling plan of the order. 

Section 975.3(c) (2) of the order provides that a pool plant 
shall be disqualified as such if it furnishes to pool bottling plants 
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less than 50 percent of the dairy farm supply which it receives 
during more than one of the months of October, November, 
December, and January. For each of the months October 1949, 
November 1949, December 1949, and January 1950, Barnesville 
sold under contract to Tapor and Shaker more than 50 percent 
of the Barnesville plant receipts of milk from dairy farmers and 
in the usual monthly reports of the petitioners to the market 
administrator the milk was reported to have been received at the 
pool bottling plants of Tapor and Shaker. 


During the customary audits of the petitioners’ reports, the 
market administrator ascertained that less than 50 percent of 
the receipts of milk from dairy farmers at the Barnesville plant 
was delivered to pool bottling plants because some of the milk 
reported by the petitioners as having been received from Barnes- 
ville at the Tapor and Shaker plants had instead been delivered 
direct from the Barnesville plant to the adjacent nonpool manu- 
facturing plant of the Associated Milk Producers Company. The 
market administrator, accordingly, disqualified the Barnesville 
plant as a pool plant in May 1950 as of November 1, 1949. Asa 
result, Barnesville was requested to return payments which had 
been made to it under the order as a handler participating in 
the pooling arrangements of the order. With Barnesville not a 
pool plant, the order provisions required classification of the 
milk received at the Tapor and Shaker plants different from that 
reported by Tapor and Shaker, and the market administrator 
made audit adjustments in the accounts of these handlers debit- 
ing them for some thousands of dollars. The correctness of the 
amounts debited is not disputed. The principal issue is whether 
the language “furnished to a pool-bottling plant” in section 
975.3(c) (2) of the order dealing with disqualification of pool 
plants requires that the milk be delivered to a pool bottling plant 
or merely that the milk be made available to the operator of such 
a plant. 


FINDINGS OF FACT 


1. Petitioner Tapor Dairies Company is a corporation organ- 
ized and existing under the laws of the State of Ohio with its 
principal office and place of business at 3808 East 131st Street, 
Cleveland, Ohio. During the period involved herein, Tapor Dairies 
Company was a handler under Order No. 75, as amended, and 
operated a pool bottling plant located in the marketing area, as 
defined in section 975.3(a) (1) of the order. Tapor Dairies Com- 
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pany entered into an agreement with Tapor Ideal Dairy Co., Inc., 
a corporation which is a handler under the order, whereby the 
latter corporation assumed the obligation to pay any claim 
assessed by the market administrator against Tapor Dairies Com- 
pany and not disallowed as a result of these proceedings. 


2. Petitioner Shaker Grove Dairy is a corporation organized 
and existing under the laws of the State of Ohio with its prin- 
cipal office and place of business at 3934 Lee Road, Cleveland, 
Ohio. During the period involved herein, Shaker Grove Dairy 
was a handler under Order No. 75, as amended, and operated a 
pool bottling plant located in thé marketing area, as defined in 
section 975.3(a) (1) of the order. 


3. Petitioner Barnesville Dairymen’s Cooperative Association 
is a cooperative agricultural corporation organized and existing 
under the laws of the State of Ohio with its principal office and 
place of business at Barnesville, Ohio. During the period involved 
herein, it operated a country plant outside the marketing area at 
Barnesville, Ohio, which plant was qualified as a pool plant under 
the order on or about September 1, 1948. 


4. During the period involved herein, Associated Milk Pro- 
ducers Company, Cleveland, Ohio, operated a nonpool manufac- 
turing plant located near or adjacent to the plant of Barnesville 
at Barnesville, Ohio. 


5. On or about June 14, 1948, Tapor and Shaker entered into 
a contract with Barnesville, which contract was amended and 
supplemented on April 28, 1949. It was agreed that Barnesville 
would at all times furnish to Tapor and Shaker or to other pool 
bottling plants a sufficient quantity of milk to insure that Barnes- 
ville would remain qualified as a pool plant under the order. 
Barnesville would receive the Order No. 75, as amended, Class I 
price for the milk so sold to Tapor and Shaker. The contract 
further provided that if Barnesville failed or refused to furnish 
sufficient milk to maintain its status as a pool plant, it would 
reimburse Tapor and Shaker for any obligations which they 
might incur to the pool by reason of the disqualification of 
Barnesville as a pool plant. 


6. However, the amounts of milk actually delivered during 
the months of October 1949 through January 1950 from Barnes- 
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ville to the Tapor and Shaker pool bottling plants, which are the 
only pool bottling plants to which Barnesville delivered milk dur- 


ing this period, are as follows: 


% 
Pounds Moved from Barnesville ei 


: Plant Directly to Tapor and 
ee Shaker Plants in Marketing Area 


Month Receipts Shaker Tapor Total Receipts 
Oct. 1949 773,154 142,710 114,600 257,310 33.28 
Nov. 1949 691,291 163,863 56,280 220,143 31.85 
Dec. 1949 748,945 116,570 55,200 171,770 22 + 
Jan. 1950 810,931 105,400 219,480 324,880 40 + 


The remainder of the milk sold by Barnesville to Tapor and 
Shaker for these months was delivered direct from the Barnes- 
ville plant to the non-pool manufacturing plant of Associated. 


7. Section 975.3(c) of the order provided, during the period 
involved herein, as follows: 
“(c) Disqualification. A plant shall be disqualified as a pool 
plant under either of the following circumstances: * * * 
“(2) If such plant furnished to a pool plant described in 
paragraph (a) (1) of this section less than 10 percent of its 


dairy farm supply of milk in any month except April, May, 
June, or July and less than 50 percent of such supply during 
more than one of the months of October, November, Decem- 
ber, and January: Provided, That upon receipt by the mar- 
ket administrator prior to the delivery period of a written 
request made by the handler, all pool plants operated by 
such handler shall be considered, for such delivery period, 
as one plant for the purpose of meeting the minimum per- 
centage requirements of this subparagraph: And provided 
further, That this subparagraph shall not apply to the plant 
of the Milk Producers Federation of Cleveland.” [Emphasis 
supplied. ] 


8. In their reports for the month of October 1949 filed with 
the market administrator, the petitioners described the transac- 
tions set forth in Finding of Fact 6 for such month as follows: 
Barnesville reported an amount of milk which constituted more 
than 50 percent of its total receipts as transferred to other pool 
plants, namely, the pool plants of Tapor and Shaker, as Class I 
milk. Tapor and Shaker, in turn, reported corresponding receipts 
of milk at their respective pool plants from the Barnesville plant 
under the column “Receipts from Other Pool Plants.” These 
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“receipts” of milk were included as an item in the “Summary of 
Receipts” on the Tapor and Shaker reports. Tapor and Shaker 
also reported under the column “Transfers to Non-pool Plants” 
the transfer of substantial quantities of milk from their plants to 
Associated’s nonpool plant at Barnesville. Verifying statements 
submitted by Associated stated that Associated had “received 
from the Tapor Dairies, Inc. plant, located at Cleveland, Ohio,” 
and similarly from Shaker’s plant, the quantities of milk re- 
ported by Tapor and Shaker to have been transferred from their 
plants to that of Associated. Barnesville, Tapor and Shaker sub- 
mitted substantially similar reports to the market administrator 
for the months of November and December 1949, and January 
1950. 


9. The Tapor and Shaker plants each received substantial 
quantities of milk directly from producers. These plants had sub- 
stantial Class I or fluid milk sales, which sales were filled by the 
producer milk received at their plants. The Barnesville milk was 
reported as having been received at the plants of Tapor and 
Shaker and was assigned to the Class I fluid sales from these 
plants. Equivalent quantities of the producer milk at the Tapor 
and Shaker plants were reported as assigned to Class III use at 


Associated’s plant although there was no such transfer of milk 
from the Tapor and Shaker plants to the Associated plant. 


10. During the months in controversy the market administra- 
tor was required to keep posted and did keep posted in a public 
place a list of plants qualified as pool plants under the order. 
Such list included Barnesville’s plant as an approved plant dur- 
ing each of the months in controversy. 


11. During the usual audit conducted to verify handlers’ re- 
ports, the market administrator discovered that less than 50 per- 
cent of Barnesville’s receipts was actually delivered to the Tapor 
and Shaker bottling plants for each of the months October 1949 
through January 1950. Accordingly on or about May 22, 1950, 
he disqualified Barnesville as a pool plant under the order. The 
disqualification was made effective as of November 1, 1949, and 
not October 1, 1949, because the specified minimum percentage 
of total receipts necessary for the continued qualification of a 
pool plant was required only for three of the four months of 
October through January. As a result of such disqualification, all 
milk received after November 1, 1949, at the plants of Tapor and 
Shaker from the Barnesville plant was classified as “other source” 
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milk and was subject to allocation to the established uses of all 
milk received by Tapor and Shaker in accordance with the pro- 
visions of section 975.5(g) of the order. The accounts of Tapor 
and Shaker were charged accordingly. Barnesville was charged 
for monies it had received out of the pool as a pool plant under 
the order after November 1, 1949. 


12. The provisions of the order relating to pool plants varied 
from time to time since the promulgation of the order in the 
requirements as to the quantity or percentage of receipts which 
was to be “furnished to a pool plant” for a country plant to 
obtain or maintain pool status and as to the number of months, 
or the specific months, when minimum percentages of milk re- 
ceipts were to be so furnished. The requirement that a minimum 
percentage of total receipts be “furnished to a pool plant” has 
been present in the order since its inception. A “Notice of Report 
and Opportunity to File Written Exceptions” with respect to a 
proposed marketing agreement and order regulating the handling 
of milk in the Cleveland, Ohio, marketing area was published in 
the Federal Register on June 11, 1946 (11 F.R. 6348), which 
report was based upon evidence adduced at hearings held in 
Cleveland, Ohio, on November 29 to December 5, 1945, and Janu- 
ary 28 to February 1, 1946. The purpose and scope of the pool 
plant provisions were stated in such notice as follows (11 F.R. 
6350) : 

“A ‘pool plant’ should include any bottling plant out of which 
milk, skim milk, buttermilk, flavored milk, or flavored milk 
drink is distributed in the Cleveland, Ohio, marketing area 
and any other milk plant supplying such a bottling plant at 
least half of the time or with at least 50 percent of its sup- 
ply of milk. Under existing health regulations, the Cleveland 
market has a number of ‘stand-by’ plants for milk and cream 
as well as for various milk products. However, only certain 
plants appear to furnish milk regularly or in substantial 
quantities as part of the qualified milk supply of the market- 
ing area. In the attached order those plants (other than bot- 
tling plants) which are an integral part of the Cleveland 
market have been identified. Other plants not named in the 
attached order but mentioned in the hearing record appear 
to be emergency sources of milk for Cleveland and, in some 
cases, are more closely associated with other fluid milk mar- 
kets than with the Cleveland market. In addition to the nam- 
ing of certain plants as pool plants because they are the 
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primary suppliers of Cleveland area bottling plants, certain 
rules are included to provide the way by which additional 
plants may become designated as pool plants because it is 
recognized that the pool should not be restricted to those 
plants that happen to be currently the regular sources of 
market milk. However, it is recognized further that the pro- 
tection of producers who have met the health requirements 
to ship milk to the marketing area and have in view to do 
so over a considerable period of time demands that new plant 
sources should meet certain minimum requirements on entry 
into the pool. The plants named in the order as pool plants 
have met the minimum requirements applicable to the entry 
of new pool plants. Similarly, rules are provided for the 
removal of plants as pool plants if certain minimum stand- 
ards of delivery of milk are not maintained.” [Emphasis 


supplied.] 


13. On March 18 and 19, 1948, pursuant to notice published 
in the Federal Register (13 F.R. 1326), a hearing was held on 
various proposed amendments including proposals to amend the 
pool plant provision of the order. Upon the basis of the evidence 


introduced at the hearing, the Assistant Administrator, Produc- 
tion and Marketing Administration, filed a recommended deci- 
sion on July 26, 1948 (13 F.R. 4395), and time was given for fil- 
ing exceptions. A final decision by the Secretary of Agriculture 
was published in the Federal Register on September 10, 1948 (13 
F.R. 5279). The decision approves and adopts, with some revi- 
sions, the material issues and the findings and conclusions of the 
recommended decision. After discussion of the proposed delivery 
requirements for plants to achieve and to maintain pool plant 
status, the decision concludes: 


“The extent of the need for milk in the short production 
season of October through January indicates that the mini- 
mum delivery requirements applicable to plants already 
qualified as pool plants also should be raised in order that 
adequate milk supplies may be assured in these months. On 
the other hand once a plant has attained pool plant status 
it is felt that such plant should not be disqualified on the 
basis of failure to meet the more stringent standard for one 
month. It is provided, therefore, that a pool plant will not 
be disqualified if it delivers more than 10 percent but fails 
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to deliver 50 percent of its dairy farm supply in one of the 
months of October, November, December, and January.” 
[Emphasis supplied. ] 


14. On March 15-18, 1949, pursuant to notice published in the 
Federal Register (14 F.R. 1130), a hearing was held on various 
proposed amendments including a proposal to revise the perform- 
ance requirements contained in the pool plant provision of the 
order. A decision by the Acting Secretary of Agriculture was 
published in the Federal Register on September 24, 1949 (14 F.R. 
5844). Pertinent parts of the findings and conclusions of the 
decision are as follows: 


“(5) The delivery performance requirements for the qualifi- 
cation of country plants as pool plants and for the mainte- 
nance of pool plant status by such plants should not be re- 
vised. [Emphasis supplied.] * * * 

“* * * There would appear to be no good reason for relax- 
ing the delivery requirements, thus expending the coverage 
of the order at the expense of nearby producers, when plants 
already qualified and interested in the market as a perma- 
nent outlet have milk available to meet Class I needs. In view 
of the supply situation the existing provision for mainte- 
nance of pool plant status with its requirement (13 F.R. 
4395 and 13 F.R. 5279) of actual delivery by movement as 
milk of the specified percentages of producer milk receipts 
to a bottling plant as described in section 975.3 (a)'(1) should 
remain in effect. [Emphasis supplied.] 

“Handlers contended that pool plant status for a country 
plant should be maintained after the plant fails to meet 
delivery requirements until such time as the market adminis- 
trator gives notification to such plants and to other handlers 
of the change in status. The minimum delivery requirements 
imposed on country pool plants are designed to place a re- 
sponsibility on such plants to deliver milk in accordance 
with the market’s need. Under the proposal producers at 
plants actually meeting the delivery requirements would be 
forced to share the market for a period of two months with 
plants which might not have assumed equivalent responsi- 
bility in supplying the market. Also, in view of the fact that 
some time necessarily elapses between the submission and 
the verification of reports, a provision such as that proposed 
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would offer unwarranted inducements to incomplete or in- 
accurate reporting. These considerations outweigh the argu- 
ment that the buying handler is not always certain as to 
whether the plant of the seller is a pool plant.” [Emphasis 
supplied. ] 


CONCLUSIONS 
I 


The principal issue in these proceedings is the validity of the 
disqualification by the market administrator, pursuant to the pro- 
visions of section 975.3(c) (2), of Barnesville’s plant as a pool 
plant under the order. The petitioners allege that the term “fur- 
nished” contained in section 975.3(c) (2) is not synonymous with 
delivery, but requires only that the specified minimum percentage 
of a country pool plant’s receipts be made available to a handler 
who operates a bottling plant regulated under the order. They 
claim that since Barnesville sold more than 50 percent of its plant 
receipts to Tapor and Shaker the requirements of section 975.3 
(c) (2) have been met even though less than 50 percent of the 
Barnesville receipts actually moved to the pool bottling plants 
of Tapor and Shaker. 

The petitioners rely primarily upon selected dictionary mean- 
ings of the term “furnished” to reach the conclusion which they 
advocate. Such term, however, may be construed to support the 
interpretation advanced by the respondent as well as that of the 
petitioners.’ In the light of such ambiguity, it is necessary to look 
beyond the wide range of meanings attributable to the term and 
to consider the intent of the draftsmen of the order by taking 
into account, among other things, the context in which the term is 
employed, the purpose of section 975.38 of the order and the 
circumstances under which the word was used. Vermilya-Brown 
Co. v. Connell, 335 U.S. 377, 386 (1948) ; Securities and Exchange 
Commission v. C. M. Joiner Leasing Corp., 320 U.S. 344 (19438) ; 
Puerto Rico v. The Shell Co. (P.R.), Ltd, 302 U.S. 253 (1937) ; 
Elizabeth Arden Sales Corp. v. Guss Blass Co., 150 F. 2d 988 
(C.C.A. 8th, 1945), cert. denied, 326 U.S. 773 (1945).? 


1 See definitions of the terms ‘‘furnish’’ and ‘‘furnished’’ in Webster’s New International 
Dictionary of the English Language (2d Ed., Unabridged) and Funk & Wagnalls’ New 
Standard Dictionary of the English Language. 

2 The rules of construction or interpretation applicable to statutes apply likewise in the 
construction or interpretation of administrative orders or regulations. Miller v. United 
States, 294 U.S. 485 (1935); Pearson v. Walling, 138 F. 2d 655, 658 (C.C.A. 8th, 1943), 
cert. denied, 321 U.S. 775 (1944); Borelli v. Reconstruction Finance Corporation, 196 F. 
2d 730, 736 (Emerg. C.A., 1953). 
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The provisions of the order since its promulgation in 1946 have 
prescribed that a minimum percentage of the receipts at a country 
plant be “furnished to a pool plant” in order that a country plant 
may obtain® or maintain pool plant status. The decisions referred 
to in Findings of Fact 12, 13 and 14 show that the words “fur- 
nished to” have been consistently discussed in terms of shipment 
to and delivery to pool bottling plants. These decisions were pre- 
ceded, of course, by public hearings in which the affected industry 
participated. It is seen, then, that not only was it the intent of 
the order to prescribe actual delivery to a pool plant of a minimum 
percentage of receipts from dairy farmers at a country plant but 
that such appears to be the general understanding of the industry. 
Beyond question, the qualification of a plant as a pool plant 
requires actual delivery from the plant to a pool plant, and there 
is no reason for construing the words “furnished to” any dif- 
ferently for disqualification than for qualification. 


An interpretation which eliminates the actual movement of 
country plant milk to a pool bottling plant for the purposes of 
pool plant qualification and disqualification would be inconsistent 
with the purpose of the pool plant provisions of the amended order 
and with the general regulatory scheme contained in the order. 
The provisions for qualification and disqualification of pool plants 
were devices employed by the Secretary to encompass within 
Order No. 75, as amended, the milk which could be identified as 
the principal or regular fluid milk supply for the Cleveland mar- 
ket. It is the handling of this milk, the supply for the Cleveland 
marketing area, which is regulated by the order, that is, it is this 
milk which is classified, priced, and pooled by the order. Minimum 
prices for classified uses of this milk must be paid by handlers 
through the use of a pool or producer-settlement fund. The peti- 
tioners’ construction of section 975.3(c) (2) would keep for regu- 
lation under the order and for the benefits of the pool under the 
order milk received at a plant from dairy farmers although little 
or none of the milk is utilized in the marketing area. This would 
defeat the very purpose of the pool plant provisions of the order. 


3 At the times involved here, section 975.3(a)(3) provided pool plant designation for 
‘*(3) A plant having approval of the appropriate health authority in the marketing 
area to do so which has, within the delivery period of January, February, or March, 
and within each of the five consecutive preceding delivery periods, furnished milk to a 
pool plant described in subparagraph (1) of this paragraph in an amount equal to: 
50 percent or more of its entire receipts of milk from dairy farmers during each such 
delivery period.’’ [Emphasis supplied] 
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Moreover, sections 975.4 and 975.5 of the order indicate, when 
read together with the pool plant provision under consideration, 
that the regulatory framework of the order is based fundamen- 
tally on plant to plant movements of milk and not on mere trans- 
fers of title between milk dealers. Section 975.4, dealing with 
reports, provides, as to pool plants, that only receipts of milk at 
such plants are to be reported and that the reports are required 
to show the quantities and utilization of such receipts. Section 
975.5, dealing with classification, provides that only “skim milk 
and butterfat . . . received from all sources by each handler at his 
pool plant(s)” shall be classified in the manner described in such 
section. [Emphasis supplied.] In addition, section 975.3(c) (2), 
the section here in controversy, requires that the country pool 
plant furnish its milk to other specified plants and not merely to 
the persons operating those plants. A milk plant is a place, not 
a person. In re Lancaster Milk Company, et al., 18 A.D. 325 
(1954). The regulatory framework of the order as well as the 
context in which the term “furnished” is found supports the con- 
clusion that section 975.38(c) (2) necessitates the actual delivery 
of a minimum percentage of country pool plant milk to a pool 
bottling plant. 

Petitioners Tapor and Shaker contend that because diversion 
of milk was expressly permitted in limited circumstances as to 
individual producer’s milk by the definition of producer contained 
in section 975.1 (h)+* of the order, milk moved by Tapor and Shaker 
directly from Barnesville’s plant to Associated’s plant should be 
deemed received by their plants. It is difficult to see how Tapor 
and Shaker can justify a belief that Barnesville’s status as a pool 
plant would not be affected by the shipping of milk to Associated’s 
nonpool plant simply because the definition of producer includes 
milk delivered by an individual dairy farmer to a pool plant for 
the account of another pool plant. But at any rate, the presence 
of specific diversions in the definition of producer and the absence 
of any such allowed diversions in the pool plant provisions mean 
that the pool plant provisions do not permit any diversions. 


***(h) ‘Producer’ means any person with respect to milk produced by him having the 
approval of the health authority of any community in the marketing area for con- 
sumption as fluid milk in such community which milk is moved directly from his farm 
Soc,” * %.. oF 
‘*(8) A pool plant for the account of another pool plant by diversion from the latter 
pool plant. Milk so diverted shall be deemed to have been received by the pool plant 
for whose account it was diverted.’’ [Emphasis supplied.] 








~ SOS OS SY O BS 


‘Ss \e 6mOtDlUM OSD 








TAPOR DAIRIES COMPANY ET ALS. 
Cite as 14 A.D. 77 


Il 


Petitioners complain of the disqualification of Barnesville’s 
plant on or about May 22, 1950, effective as of November 1, 1949. 
Petitioners contend that such “retroactive” disqualification is not 
in accordance with law or with the express terms of the order 
because the market administrator was aware of the transactions 
involved herein no later than the eighth day of the month follow- 
ing the date of sale as a result of written reports filed with him 
by the petitioners. Petitioners further contend that the “retro- 
active” disqualification is not in accordance with law because the 
petitioners relied upon a list of pool plants published by the 
market administrator pursuant to the provisions of section 975.3 
of the order, which list included Barnesville’s plant as a pool plant 
therein during each of the months in controversy. 


Petitioners Tapor and Shaker cannot rely on these defenses. 
These petitioners, in their reports to the market administrator, 
reported and classified the Barnesville milk as part of the milk 
received at their plants and allocated the Class I sales at their 
plants to Barnesville’s milk. As noted above, sections 975.4 and 
975.5 of the order do not permit such reporting, classification and 
allocation with respect to any milk not actually received at the 
reporting plant. The inaccurate reporting of the facts involved 
herein by Tapor and Shaker prevented the market administrator 
from determining the actual situation until the audit conducted 
by his office. Barnesville was disqualified as a pool plant promptly 
after the facts were ascertained. The market administrator, by 
disqualifying Barnesville as of November 1, 1949, put the peti- 
tioners in the position they would have been in had the facts been 
properly reported. It was the inaccurate reporting by Tapor and 
Shaker which caused the delay and they cannot now complain of 
the “retroactive” disqualification. Nor can these petitioners meri- 
toriously contend that they relied on the listing of Barnesville as 
a pool plant under the order. Each of them was fully conversant 
with the facts and it was their erroneous reporting which kept 
Barnesville on the list of pool plants. The mere listing of a plant 
on the list of pool plants under such circumstances does not estop 
the disqualification of such plant for a period when it was so 
listed. Disqualification under the order was not stated in terms 
of removal from such list. Rather, the order provided that a plant 
“shall be disqualified” if it failed to meet the standards for con- 
tinued qualification and removal from the list was not a condition 
precedent to disqualification. See Finding of Fact 14. 
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We reach the same conclusion as to the petitioner Barnesville. 
Barnesville sold the milk in question to Tapor and Shaker and it 
was the disposition of this milk by these handlers which resulted 
in the disqualification of Barnesville’s plant. As we have seen, it 
was not possible for the market administrator to determine the 
facts from the monthly reports filed by Tapor, Shaker or Barnes- 
ville. Barnesville’s reports seemed to indicate that it had trans- 
ferred to the Tapor and Shaker plants the milk shipped direct to 
Associated. The fact that Barnesville’s plant was disqualified as 
the result of the disposition of its milk by Tapor and Shaker does 
not make such disqualification illegal as to Barnesville. Barnes- 
ville, as the operator of a pool plant under the order, knew that 
it would have to continue to meet the standards set forth in the 
order to avoid the disqualification of its plant as a pool plant. 
Barnesville had an obligation to meet under the order to main- 
tain its pool plant status and it was for this company so to arrange 
its affairs as to be able to perform the conditions for continued 
qualification. 


IIl 


In their brief filed after the hearing, the petitioners, for the 
first time in the proceedings, attacked the legality of the order 
provisions bringing about the disqualification of the Barnesville 
plant. The petitioners reason that the act does not authorize the 
Secretary of Agriculture to issue an order under which the milk 
of an association of producers shipped to a marketing area does 
not get for such association the pricing and payment applicable 
to the milk of other producers so shipping. The petitioners contend 
that order provisions conditioning the application of the order on 
the shipping of certain amounts of milk to the marketing area 
contravene the act. The petitioners invoke Kass v. Brannan, 196 
F. 2d 791 (C.C.A. 2d, 1952), and in addition claim that Barnes- 
ville’s milk was prohibited from coming to the Cleveland area by 
the disqualification of the Barnesville plant as a pool plant and 
that, accordingly, section 8c(5) (G) of the act® is violated by the 
order provisions. 

What the petitioners are saying in effect in this line of reason- 
ing is that under the act the Secretary is compelled to regulate 
under a particular order for a specified marketing area all milk 


5**(G@) No marketing agreement or order applicable to milk and its products in any 
marketing area shall prohibit or in any manner limit, in the case of the products of 
milk, the marketing in that area of any milk or product thereof produced in any pro- 
duction area in the United States.’’ 
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received at any plant from which any milk is shipped to the mar- 
keting area regulated by the order, no matter how small or how 
sporadic the shipments may be. They are saying also that an order 
must price and pool all the milk received from dairy farmers at 
the shipping plant regardless of the extent to which the plant is 
a supplier of milk to the marketing area. 


Section 8c(1) of the act (7 U.S.C. 608c(1)) provides generally 
that the Secretary shall issue orders applicable to processors, asso- 
ciations of producers and others engaged in the handling of milk 
or its products, such persons to be referred to as “handlers.” This 
section does not specify which handlers out of this general group 
are to be regulated by an order. Section 8c(10) of the act (7 
U.S.C. 608¢c(10)) states, however, that a marketing order shall 
be applicable only to persons in the “respective classes of indus- 
trial or commercial activity” specified in a marketing agreement. 
Section 8c(11) authorizes separate orders for separate marketing 
areas, which shall, insofar as practicable, contain such different 
terms applicable to the several marketing areas as the Secretary 
finds necessary to give due recognition to the differences between 
the areas (7 U.S.C. 608c(11)). Thus, these sections of the act, 
taken together, authorize the Secretary to issue marketing orders 
applicable to particular classes or groups of handlers in some way 
associated with a given marketing area. These sections authorize 
the Secretary to determine which handlers and which milk han- 
dling are to be regulated by a particular order, i.e., to determine 
the coverage of that order. For example, in United States v. Rock 
Royal Cooperative Inc., et al., 307 U.S. 5383 (1939), the United 
States Supreme Court did not find anything illegal about order 
provisions which did not price or pool fluid milk of handlers sold 
outside the marketing area. 


Sections 8c(5) and 8c(7) of the act (7 U.S.C. 608¢ (5) and 
(7) ) specify how the milk handling selected for regulation under 
sections 8c(1), 8c(10), and 8c(11) is to be regulated, that is, 
the terms of the order which shall be applicable to the handlers 
thus selected for regulation. Under section 8c(5) (A), only the 
milk received by regulated handlers is to be classified and only 
regulated handlers must pay producers delivering milk to them 
the prices specified in sections 8c(5)(A) and (B). Sections 
8c(5) (A) and (B) do not provide that all dairy farmers, with- 
out restriction, shall be paid the specified prices. On the contrary, 
section 8c(5)(A) covers only milk “purchased” by regulated 
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handlers from producers and section 8c(5)(B) refers only to 
those producers who deliver their milk to the handlers regulated 
by an order. 


We do not agree, then, that the act forces an order whereby 
the Barnesville plant must be treated as a pool plant, that is, 
that all milk received from dairy farmers at the Barnesville 
plant must be priced and pooled under the order. The formula 
employed by the Secretary to ascertain which handling was to 
be regulated by the Cleveland order was reasonable and was 
adopted on the basis of a promulgation record reflecting the 
particular conditions prevailing in the Cleveland market. /n re 
Avon Dairy et al., 6 R.D. 885 (1947), affirmed, Balazs et al. v. 
Brannan, 87 F. Supp. 119 (N.D. Ohio 1949). 


The effect of the disqualification of the Barnesville plant is 
merely to leave Barnesville’s milk unpriced and unregulated by 
the order. The “payments” protested by Barnesville amount only 
to a return of the monies erroneously paid out of the pool to 
Barnesville under the order before the market administrator 
ascertained that Barnesville’s plant was not a pool plant. As far 
as Tapor and Shaker are concerned, the so-called “penalties” 
imposed on them are adjustments caused by the differences 
between classification and pricing of the milk received at their 
plants as reported by them and the classification and pricing of 
such milk with Barnesville correctly considered as a nonpool 
plant. Because Barnesville was disqualified as a pool plant, 
Barnesville’s milk actually received at the Tapor and Shaker 
plant was “other source” milk, that is, milk not received from 
producers or a pool plant and accordingly unpriced and un- 
regulated by the order. There is no “compensatory” payment 
involved of the kind present in the Kass case, supra. In ascer- 
taining the classifications of the milk received at the Tapor and 
Shaker plants however, section 975.5 of the order in effect 
allocates to the milk priced and regulated by the order the 
highest available classifications at the plant. Such allocation 
is valid under the act. Bailey Farm Dairy Co. v. Anderson, 157 
F. 2d 87 (C.C.A. 8th, 1946). 


Even if Barnesville should be considered a pool plant, a substantial portion or even 
most of the payments protested would apparently have to be made by Tapor and Shaker 
because these handlers reported as received at their plants milk which was not received and 
the Class III classification of such milk was apparently not available to them to use for 
their producer milk utilized in Class I. 
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ORDER 


In view of the foregoing, the relief requested by the peti- 
tioners is denied and the petitions are dismissed. Copies hereof 
shall be served upon the parties and the market administrator 
for Order No. 75, as amended, in person or by registered mail. 


DISMISSAL—WITHDRAWAL OF PETITION 
(No. 4171) 


In re GOLD MEDAL FARMS, INC. AMA Docket No. 27-105. Dis- 
missed February 4, 1955. Mr. Martin A. Fromer, of New York, 
New York, for petitioner. Mr. Julius C. Krause for Agricultural 
Marketing Service. Order by Thomas J. Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BY MARKET ADMINISTRATOR’S 
AUDIT ADJUSTMENTS 


(No. 4172) 


In re LANCASTER MILK COMPANY, PENN DAIRIES, INC., AND 
QUEENS FaRMs Dairy, INc. AMA Docket No. 27-110. Dismissed 
February 23, 1955. Mr. Harry Polikoff, of New York, New York, 
for petitioners. Mr. Julius C. Krause for Agricultural Marketing 
Service. Order by Thomas J. Flavin, Judicial Officer. 


(No. 4173) 


In re MYERS AND COMPANY, A. H. MYERS, HARRY N. HARRISON, 
AND GLENN G. YANCEY. CEA Docket No. 63. Decided February 
1, 1955. 


Suspension of Registration—Denial of Trading Privileges 
—Stipulation by Respondents—Jurisdiction of Secretary— 
Dismissal—Consent Order 


Upon respondents Myers and Company and A. H. Myer’s admission of 
jurisdictional facts, waiver of oral hearing, consent to entry of the order 
herein, and stipulation, trading privileges of all contract markets are 
denied to each of the said respondents for a period of ten days, and the 
registration of respondent company as a futures commission merchant 
is suspended for a similar period, and the proceeding is dismissed 
against respondents Harrison and Yancey. 





94 COMMODITY EXCHANGE ACT 
Cite as 14 A.D. 93 


Mr. Benjamin M. Holstein for Commodity Exchange Authority. Messrs. Elton 
L. Marshall and Fielding H. Lane of Watson, Ess, Marshall & Enggas, 
of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a quasi-judicial proceeding under the Commodity Ex- 
change Act (7 U.S.C., Chapter 1), instituted by a complaint and 
notice of hearing issued under section 6(b) of the Commodity 
Exchange Act (7 U.S.C. 9) by the Acting Secretary of Agricul- 
ture on September 3, 1954. The complaint alleged that the re- 
spondent corporation was undersegregated on various occasions 
within a period of approximately thirteen consecutive months 
in 1953 and 1954—tthat is, that the total amount of customers’ 
funds held in segregated accounts of the corporation with de- 
positories was less than the sum necessary to pay all credits 
owing to such customers; that the corporation wrongfully with- 
drew funds from such accounts resulting in under-segregation ; 
that it failed to compute and its books failed to show the amount 
of money, securities and property required to be held in segrega- 
tion under the rules and regulations; and that it failed promptly 
to close out transactions and furnish the customer concerned 
with a statement showing the financial results thereof. The com- 
plaint charged that these acts and omissions took place under the 
supervision and direction of the individual respondents, who were 
officers of the corporation, and that by reason thereof all the 
respondents violated section 4d(2) of the Commodity Exchange 
Act (7 U.S.C. 6d(2)) and sections 1.20 to 1.27, inclusive, and 
section 1.46 of the regulations (17 CFR 1.20-1.27, 1.46). 

An answer was filed on November 4, 1954, in which the re- 
spondents admitted some of the jurisdictional allegations, ad- 
mitted certain material allegations and denied others, set forth 
affirmative defenses, denied that there was any wilful design to 
violate the act or the regulations, and denied that Harry N. 
Harrison or Glenn G. Yancey exercised supervision or direction 
or had any direct control over any of the acts or transactions 
in question. 

No hearing was held. On January 24, 1955, respondents Myers 
and Company and A. H. Myers filed a stipulation under Section 
0.4(b) of the rules of practice (17 CFR 0.4), in which they 
withdrew the answer previously filed on their behalf, admitted 
the facts contained herein under “Findings of Fact,” and con- 
sented to the entry of the order hereinafter set forth. 
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FINDINGS OF FACT 


1. Respondent Myers and Company is a corporation organ- 
ized under the laws of the State of Missouri, with offices at 1307 
Waldheim Building, Kansas City, Missouri. The said corporation 
is now and was at all times material to this decision and order a 
registered futures commission merchant under the Commodity 
Exchange Act. 


2. Respondent A. H. Myers, an individual residing at 6335 
Ward Parkway, Kansas City, Missouri, was president of the said 
corporation at all such times, and managed and controlled its 
business. 


3. During the period from April 17, 1953 to May 27, 1954, 
respondent Myers and Company carried accounts for customers 
trading in commodity futures subject to the Commodity Exchange 
Act and regulations, and during such period respondent Myers 
and Company, in its capacity as a registered futures commission 
merchant acting for and on behalf of such customers, executed 
or caused the execution of transactions in commodities for future 
delivery on or subject to the rules of the Board of Trade of the 
City of Chicago and the Kansas City Board of Trade. 


4. The Board of Trade of the City of Chicago and the Kansas 
City Board of Trade were at all times material to this decision 
and order duly designated contract markets under the Commodity 
Exchange Act. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


(b) Consent order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the 
Secretary’s jurisdiction and agrees that an order may be 
entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the 
order, the Secretary may enter the order consented to by 
the respondent, which shall have the same force and effect 
as an order made after oral hearings. 
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The facts admitted by respondents Myers and Company and 
A. H. Myers and set forth in the Findings of Fact are sufficient 
to subject them and each of them to the jurisdiction of the Secre- 
tary of Agriculture. Based upon assurance by these respondents 
that they will observe the restraints hereinafter set forth, the 
complainant recommends that the waiver of hearing submitted 
by them be accepted, that the order to which they have consented 
be issued, and that the complaint be dismissed as against re- 
spondents Harry N. Harrison and Glenn G. Yancey. It is so 
concluded. 


ORDER 


Effective on the thirtieth (30th) day after the date of this 
order, all contract markets shall refuse all trading privileges to 
A. H. Myers for a period of ten (10) days, such refusal to apply 
to all trading done and positions held directly by the said A. H. 
Myers and also to all trading done and positions held indirectly 
through persons owned or controlled by him or otherwise, Pro- 
vided, that such refusal shall not be construed to apply to trading 
in cash commodities. 


Effective on the thirtieth (30th) day after the date of this 
order, all contract markets shall refuse all trading privileges for 
its own or house account to Myers and Company for a period of 
ten (10) days, such refusal to apply to all trading done and 
positions held directly by the said Myers and Company, and also 
to all trading done and positions held indirectly through persons 
owned or controlled by the said firm, or otherwise, Provided, that 
such refusal shall not be construed to apply to trading in cash 
commodities. 


Effective on the thirtieth (30th) day after the date of this 
order, the registration of Myers and Company as a futures com- 
mission merchant is suspended for a period of ten (10) days, 
Provided, that such suspension shall not be construed to require 
the said Myers and Company to close out open contract positions 
in accounts of bona fide customers which positions are in existence 
on the effective date of such suspension, nor to prohibit the 
execution of futures transactions which liquidate such positions 
in whole or in part, except that these exemptions shall not extend 
to the house accounts of the said Myers and Company or to the 
personal accounts of the said A. H. Myers, or to any accounts 
in which Myers and Company or A. H. Myers has any interest 
other than the usual broker-customer relationship. 
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The proceeding is dismissed as against Harry N. Harrison and 
Glenn G. Yancey. 

A copy of this decision and order shall be served upon each of 
the parties by registered mail or in person and upon each contract 
market. 







(No. 4174) 






In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided February 1, 1955. 






Modification of Rates and Charges 






Inasmuch as the parties are agreed, respondent is authorized to put into 
effect a revised schedule of rates and charges, and, for good cause shown, 
this order will become effective in less than 30 days. 








. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers of Sellers and Connor, of Washington, D. C., for 
respondent, Mr. Charles B, Heinemann, Jr., of Washington, D. C., for 
intervenors Omaha Livestock Traders Exchange, J. J. Regan, August E. 
Ruser and Mike Thell. Mr. James J. Fitzgerald of Fitzgerald, Hammer, 
Brown & Leahy, of Omaha, Nebraska, appeared for W. J. Foxley, Mr. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 











ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
December 9, 1954, continuing in effect to and including February 
14, 1955, the order of June 26, 1953 (12 A.D. 770), which author- 
ized it to put into effect and assess the current schedule of rates 
and charges. 

On August 17, 1954, respondent filed a petition requesting 
authority to modify its current schedule of rates and charges by 
putting into effect certain increases in the present yardage 
charges. Notice of the petition and its contents was published in 
the Federal Register on August 26, 1954 (19 F.R. 5452), and all 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter. 

On September 10 and 22, 1954, certain objections were filed to 
the increases in yardage rates requested by respondent. Subse- 
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quently, various petitions for leave to intervene were filed, a pre- 
hearing conference was held, and a number of motions, replies 
thereto, and answers to replies were filed. On December 9, 1954, 
the Livestock Division, Agricultural Marketing Service, filed an 
answer to the petition for modification and expressed its views 
with respect to the other documents theretofore filed. The answer 
recommended that, if the petition for modification is disposed of 
by a consent order, the rates set forth below under the heading 
“Recommended Rates” be approved on a temporary basis in lieu 
of the corresponding rates petitioned for by respondent on August 
17, 1954, which are set forth below under the heading “Proposed 
Rates”. 


Present Proposed Recommended 
Rates Rates Rates 
(per head) (per head) (per head) 
Regular yardage charge on cattle.......... $.88 $.95 $.93 
Regular yardage charge on calves............ 50 04 53 


Yardage charge on no-sale cattle for- 
warded other than to point of origin 


or another terminal market.................... 44 48 AT 
Yardage charge on slaughter cattle 
consigned direct to packevg...................... 44 48 AT 


Yardage charge on local delivery cattle 

resold or reweighed other than 

through a commission firm..................... 25 32 .30 
Yardage charge on cattle resold or re- 

weighed other than through a com- 

mission firm for shipment off the 

ON a aa hs eceeemicenee 212 16 14 
Yardage charge on calves resold or 

reweighed other than through a com- 

mission firm for shipment off the 

NE este ics ee Se: 08 .09 .08 
No other changes in the rates petitioned for by respondent were 


recommended by the Livestock Division. 


After the filing by the Livestock Division of its answer, several 
additional pleadings were filed by the proposed intervenors and 
the respondent, and the Hearing Examiner made several rulings 
with respect to procedural questions raised in the case. In a motion 
filed on December 31, 1954, respondent agreed to the rates recom- 
mended by the Livestock Division, on a temporary basis for a 
two-year period. On January 13, 1955, the Hearing Examiner 
granted the petitions of the Omaha Live Stock Traders Exchange, 
J. J. Regan, August E. Ruser, and Mike Thell for leave to inter- 
vene in this proceeding. Respondent on January 19, 1955, filed a 
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motion requesting authority to put into effect the rates agreed 
upon between it and the Livestock Division pending disposition 
of the present proceeding and requesting approval of a definition 
of the term “yardage” which it proposes to include in its schedule 
of rates and charges. On January 19, 1955, respondent also filed 
a motion to reverse the Examiner’s ruling allowing intervention 
in this case. The intervenors on January 28, 1955, filed a state- 
ment agreeing to the modifications agreed upon between the 
respondent and the Livestock Division. In view of the foregoing, 
it appears that the respondent, the intervenors, and the Livestock 
Division are in agreement as to the rates and charges which should 
be authorized and that respondent’s petition for modification may 
be disposed of by a consent order. Under the circumstances it 
appears that there will be no occasion for further participation 
by the intervenors with respect to respondent’s petition for modifi- 
cation. Accordingly, it is unnecessary to decide respondent’s mo- 
tion to reverse the Examiner’s ruling allowing intervention. 

Inasmuch as the parties are agreed, respondent is authorized 
to file and, beginning with the effective date of this order, to put 
into effect, a new schedule of rates and charges embodying the 
proposed rates and charges set forth in the notice published in 
the Federal Register on August 26, 1954, modified, however, to 
reflect the reductions therein which are set forth above under the 
heading “Recommended Rates”. There being no objection to the 
definition of the term “yardage” proposed by respondent for inclu- 
sion in its schedule of rates and charges, it is approved. 

Since the rates and charges agreed upon by the parties will pro- 
duce aggregate revenues lower than would have been produced by 
the rates and charges requested by the respondent in its petition 
filed on August 17, 1954, notice of which was published in the 
Federal Register on August 26, 1954, it is found that further 
notice and public procedure on this order are unnecessary. 

The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than 5 days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is found 
for making this order effective in less than 30 days. 

This order shall become effective on February 7, 1955, and 
remain in effect to and including February 6, 1957, unless changed 
before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 4175) 


In re VERNER F. DITUS AND WILLIAM C. DITUS, d/b/a BURLING- 
TON LIVESTOCK SALES COMPANY. P&S Docket No. 2138. Decided 


February 9, 1955. 


Suspension of Registration Held in Abeyance—Cease and 
Desist—Violations of Act—Selling Livestock to Employ- 
ees—F ailing to Show in Accounts True Name of Purchas- 
ers of Livestock—Failing to Make Proper Insurance and 
Yardage Charges—Failing to Keep Proper Books and 
Records—Consent Order 
Respondents, a registered market agency and dealer, are ordered to cease 
and desist from: 
(1) selling livestock consigned to them for sale on a commission basis 
to their employees; 
(2) issuing accounts of sale showing false or incorrect names of 
purchasers; 
(3) assessing consignees of livestock insurance charges which are not 
included in respondents’ schedule of rates and charges; and 
(4) assessing yardage charges in excess of their schedule of rates 
and charges. Respondents are also ordered to keep proper accounts, 
records and memoranda, and respondents registration under the act is 
suspended for fifteen days, but such suspension is to be held in abeyance. 


Mr. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Messrs. Verner F. Ditus and William C. Ditus, d/b/a Burlington Live- 
stock Sales Company, of Burlington, Colorado, respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act,” initiated by an order of inquiry and 
notice of hearing filed on December 13, 1954, by the Director of 
the Livestock Division, Agricultural Marketing Service. Respond- 
ents are charged with violating certain provisions of the act and 
the regulations issued thereunder (9 CFR 1949 ed. 201.1 et seq.), 
hereinafter referred to as the “regulations.” Respondents filed an 
answer on January 11, 1955, in which they admitted the allega- 
tions set forth in the order of inquiry and notice of hearing and 
consented to the issuance, without oral hearing, of an appropriate 
order (1) requiring them to cease and desist from the practices 
complained of in the order of inquiry, (2) requiring them to keep 
proper books and records, and (3) suspending their registration 
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under the act for a period not to exceed 15 days, such suspension 
to be held in abeyance and not to become effective unless respond- 
ents shall be found to have again violated the act or the regula- 
tions within two years from the effective date of the order. 
Complainant has recommended that the order consented to by 
respondents be entered and that the suspension be for a period 


of 15 days. 
FINDINGS OF FACT 


1. The Burlington Livestock Sales Company stockyard, Bur- 
lington, Colorado, hereinafter referred to as the “stockyard”, was 
at all times mentioned herein a posted stockyard subject to the 
provisions of the act. 


2. Respondents are registered with the Secretary of Agri- 
culture as a market agency to sell livestock on a commission basis 
and as a dealer to buy and sell livestock for their own account, 
at the stockyard, and at all times mentioned herein respondents 
were so registered. 


3. Respondents, at the stockyard, on the twenty-one occasions 
referred to in paragraph III of the order of inquiry and at divers 
other times during the period from February 2, 1954, through 
May 21, 1954, sold livestock consigned to them for sale on a com- 
mission basis to their auctioneer and general manager, Lloyd 
Arnold, who purchased for speculative purposes. 


4. Respondents, in many of the transactions referred to in 
paragraph III of the order of inquiry, issued accounts of sale 
showing false or incorrect names, such as “Thompson,” “Co,” 
“Verner,” and “Sales Co” as the names of the purchasers of the 
livestock instead of the name of Lloyd Arnold. Copies of such 
false or incorrect accounts of sale were made a part of the 
accounts and records of respondents. 


5. Respondents, at the stockyard, on the nine occasions re- 
ferred to in paragraph V of the order of inquiry and at divers 
other times during the period from January 22, 1954, through 
May 21, 1954, sold livestock consigned to them for sale on a com- 
mission basis to Winchell Coldglazier, employee of respondents, 
who purchased for speculative purposes. 


6. Respondents, in many of the transactions referred to in 
paragraph V of the order of inquiry, issued accounts of sale 
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showing false or incorrect names, such as “Arnold,” “Verner,” 
“Co,” and “Sales Co” as the names of the purchasers of the live- 
stock instead of the name of Winchell Coldglazier. Copies of such 
false or incorrect accounts of sale were made a part of the 
accounts and records of respondent. 


7. (a) Respondents, at the stockyard, during the period from 
January 22, 1954, through May 21, 1954, assessed consignors of 
livestock insurance charges of five cents per head on cattle and 
horses and three cents per head on hogs and sheep, although such 
charges were not included in respondents’ schedule of rates and 
charges on file with the Secretary of Agriculture and in effect at 
such time. 

(b) Respondents, at the stockyard, during the period from 
January 22, 1954, through May 21, 1954, assessed a yardage 
charge of fifteen cents per head on all cattle sold at the stockyard, 
whereas, respondents’ schedule of rates and charges on file with 
the Secretary of Agriculture and in effect at such time provided 
that the yardage charge on cattle selling for $40.00 or less should 
be ten cents per head. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 5, 
it is concluded that respondents have wilfully violated sections 
304, 307, and 312(a) of the act (7 U.S.C. 205, 208, 213(a)), and 
section 201.60 of the regulations (9 CFR 1949 ed. 201.60). 


By reason of the facts set forth in Findings of Fact 4 and 6, 
it is concluded that respondents have wilfully violated sections 
307, 312(a), and 401 (7 U.S.C. 221) of the act, section 201.43 of 
the regulations (9 CFR 1949 ed. 201.43), and section 10 of an 
act entitled “An Act to Create a Federal Trade Commission, to 
define its powers and duties, and for other purposes” (15 U.S.C. 
50), which section is incorporated in and made a part of the act 
by virtue of the provisions of section 402 of the act (7 U.S.C. 
222). 

By reason of the facts set forth in Finding of Fact 7, it is 
concluded that respondents have violated sections 306(f) (7 
U.S.C. 207(f)), 307, and 312(a) of the act. 

Inasmuch as respondents have agreed to a consent disposition 
of this case and complainant has recommended that the order 
consented to by respondents be issued, the order will be entered. 
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ORDER 


Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices described in the 
Findings of Fact. 

Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 

Respondents’ registration under the act is suspended for a 
period of fifteen days, such suspension to be held in abeyance and 
not to become effective unless respondents shall be found, after 
opportunity for hearing, to have again violated the act or the 
regulations within two years from the effective date of this order. 

This order shall become effective upon the sixth day after 
service and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4176) 


In re FARMERS INDEPENDENT LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 2115. Decided February 10, 1955. 


Cease and Desist—Violation of Act—Permitting Employee 
Not Registered or Bonded to Engage in Dealer Operations 


Where respondent, a registered market agency, permitted employees, who 
were not registered or bonded as dealers, to engage in dealer operations 
through the facilities of respondent by selling cattle for said employees 
for speculative purposes in violation of the act, held, that respondent 
shall cease and desist from engaging in such unfair, unjustly discrim- 
inatory and deceptive practices. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. N. J. Hermann, d/b/a Farmers Independent Livestock Commis- 
sion Company, of Peoria, Illinois, respondent, pro se. Mr. G. Osmond 
Hyde, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the “act,” instituted by an Order of Inquiry and 
Notice of Hearing filed on July 26, 1954, by the Acting Director 
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of the Livestock Division, Agricultural Marketing Service. The 
respondent, who is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis at the 
Union Stock Yards, Peoria, Illinois, is charged with wilfully 
violating sections 304, 307 and 312(a) of the act (7 U.S.C. 205, 
208, 213) by permitting two of his employees, neither of whom 
was registered with the Secretary as a dealer or bonded as re- 
quired by the act and the applicable regulations, to engage in 
dealer operations through the facilities of respondent by selling 
livestock for each of them for speculative purposes. Copies of the 
Order of Inquiry and Notice of Hearing, together with the rules 
of practice, were served by registered mail on the respondent on 
August 14, 1954. 


Respondent filed an answer on August 23, 1954, in which he, 
in effect, admitted the facts alleged in the Order of Inquiry and 
Notice of Hearing, but denied that the alleged violations of the 
act were wilful. Oral hearing was not requested. The matter was 
assigned to G. Osmond Hyde, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or hear- 
ing, pursuant to section 202.9(c) of the rules of practice (9 CFR 
202.9(c)). The examiner issued a report on December 9, 1954, 
recommending that the respondent be found to have violated the 
act substantially as charged and recommending further that a 
cease and desist order be issued against respondent. No excep- 
tions were filed to the examiner’s report. 


FINDINGS OF FACT 


1. The Union Stock Yards, Peoria, Illinois, hereinafter re- 
ferred to as the “‘stockyard,” was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. The respondent, N. J. Hermann, is an individual doing 
business as the Farmers Independent Livestock Commission Com- 
pany, whose post office address is Union Stock Yards, Peoria, 
Illinois. Respondent is registered with the Secretary of Agricul- 
ture under the act as a market agency to buy and sell livestock 
on a commission basis, at the stockyard, and at the times of the 
transactions referred to herein was so registered. 


3. During the period January 5, 1953, through March 29, 
1954, respondent, at the stockyard, knowingly permitted Kenneth 
Toncray, an employee of respondent who was not registered with 
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the Secretary as a dealer or bonded as required by the act and 
the regulations, to engage in dealer operations through the facili- 
ties of respondent by selling, on 90 different days, a total of 956 
cattle for Kenneth Toncray for speculative purposes. 


4. During the period August 31, 1953, through March 31, 
1954, respondent, at the stockyard, knowingly permitted Charles 
Cramer, an employee of respondent who was not registered with 
the Secretary as a dealer or bonded as required by the act and 
the regulations, to engage in dealer operations through the facili- 
ties of respondent by selling, on 70 different days, a total of 245 
head of livestock for Charles Cramer for speculative purposes. 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 3 and 4, 
the respondent violated sections 307 and 312(a) of the act (7 
U.S.C. 208 and 213). Inasmuch as the violations involved herein 
do not appear to have been wilful and as complainant recom- 
mended that a cease and desist order be issued against respon- 
dent, such an order should be issued. 


ORDER 
Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices described above 
in the Findings of Fact. 
This order shall become effective on the 6th day after its 
service and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4177) 


In re FARMERS UNION LIVESTOCK COOPERATIVE. P&S Docket No. 
2118. Dismissed February 10, 1955. 


Motion for Dismissal of Complaint Granted 


Where the Order of Inquiry in a disciplinary proceeding alleged that respond- 
ent engaged in unfair and deceptive practices in violation of the act, 
and respondent promptly surrendered its registration certificate and 
ceased to operate, and complainant moved that the proceeding be dis- 
missed in view of respondent’s corrective action, held, the Order of 
Inquiry is, accordingly, dismissed. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. William W. Beckett, of Columbia, Missouri, for respondent. 


Order by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), in which the 
respondent is charged with, among other things, having engaged 
in unfair and deceptive practices in violation of sections 304, 307 
and 312(a) of the act. Respondent, in lieu of an answer to the 
Order of Inquiry and Notice of Hearing, filed, in effect, a motion 
to dismiss the Order of Inquiry, in which respondent states that 
it will surrender its registration certificate and cease to operate 
as a market agency at the Parsons Stock Yards, Parsons, Kansas. 
Complainant moved that this proceeding be dismissed in view of 
the fact that respondent is no longer operating at the Parsons 
StockYards and in view of the prompt corrective action taken in 
this matter by respondent’s parent organization, Missouri Farm- 
ers Association, Inc. 

Accordingly, the Order of Inquiry is dismissed without preju- 


dice. 


(No. 4178) 


In re J. C. HEEG & COMPANY. P&S Docket No. 2114. Decided 
February 10, 1955. 


Cease and Desist—Violation of Act—Permitting Person 
Not Registered or Bonded to Engage in Dealer Operations 
Where respondent, a registered market agency and dealer, permitted a 
person, who was not registered or bonded as a dealer, to engage in 
dealer operations through the facilities of respondent by respondent’s 
purchasing from, selling to, and repurchasing from said person livestock 
for speculative purposes in violation of the act, held, that respondent 
cease and desist from engaging in such unfair, unjustly discriminatory 
and deceptive practices. 
. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. J. C. Heeg, d/b/a J. C. Heeg & Company, of Peoria, Illinois, 
respondent, pro se. Mr. G. Osmond Hyde, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the “act,” instituted by an Order of Inquiry and 
Notice of Hearing filed on July 20, 1954, by the Director of the 
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Livestock Division, Agricultural Marketing Service. The re- 
spondent is registered with the Secretary to handle livestock as 
a market agency and as a dealer at the Union Stock Yards, Peoria, 
Illinois. The respondent is charged with wilfully violating sections 
304, 307 and 312(a) of the act (7 U.S.C. 205, 208, 213) by per- 
mitting Kenneth Toncray, who was employed as a cattle sales- 
man by another registered market agency but who was not 
registered with the Secretary as a dealer or bonded as required 
by the act and the applicable regulations, to engage in dealer 
operations by selling livestock to him for speculative purposes; 
by purchasing livestock on a commission basis for Toncray for 
speculative purposes; and, in some instances, by repurchasing 
some of said livestock from Toncray, at a mark-up in price, to 
fill other purchase orders on a commission basis. Copies of the 
Order of Inquiry and Notice of Hearing, together with the rules 
of practice, were served on the respondent on July 26, 1954. 


Respondent filed an answer on August 2, 1954, in which he 
admitted the facts alleged in the Order of Inquiry and Notice of 
Hearing, but denied that the alleged violations of the act were 
wilful. Oral hearing was not requested. The matter was assigned 
to G. Osmond Hyde, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing, 
pursuant to section 202.9(c) of the rules of practice (9 CFR 
202.9(c)). The examiner issued a report on December 9, 1954, 
recommending that the respondent be found to have violated 
the act substantially as charged and recommending further that 
a cease and desist order be issued against respondent. No excep- 
tions were filed to the examiner’s report. 


FINDINGS OF FACT 


1. The Union Stock Yards, Peoria, Illinois, hereinafter re- 
ferred to as the “stockyard,” was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. The respondent, J. C. Heeg, is an individual doing busi- 
ness as J. C. Heeg & Company whose post office address is Union 
Stock Yards, Peoria, Illinois. Respondent is registered with the 
Secretary of Agriculture under the act to buy livestock on a 
commission basis as a market agency and to buy and sell live- 
stock for his own account as a dealer, at the stockyard, and at 
the times of the transactions referred to herein was so registered. 
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3. Kenneth Toncray, referred to in Findings of Fact 4, 5 and 
6, was, at all the times he is mentioned herein, employed as a 
cattle salesman by the Farmers Independent Livestock Commis- 
sion Company, a duly registered market agency, but was not at 
any of those times registered with the Secretary or bonded as a 
dealer under the act. 


4. During the period January 29, 1953, through December 14, 
1953, respondent, at the stockyard, permitted Kenneth Toncray 
to engage in dealer operations through the facilities of respondent 
by selling to him, on 28 different days, a total of 204 head of 
livestock for speculative purposes. 


5. During the period March 10, 1953, through December 18, 
1953, respondent, at the stockyard, permitted Kenneth Toncray 
to engage in dealer operations through the facilities of respond- 
ent by purchasing for him, on 27 different days, a total of 272 
head of livestock, on a commission basis, for speculative purposes. 


6. On September 15, October 16, and December 9, 1953, 
respondent purchased at the stockyard, pursuant to an agree- 
ment or arrangement between Ralph (Pat) Brill, an employee 


of respondent, and Kenneth Toncray, 24, 14 and 6 head of live- 
stock, respectively, for Kenneth Toncray on a commission basis, 
and then shortly thereafter repurchased some of such livestock 
from Kenneth Toncray at a mark-up in price, to fill another 
purchase order on a commission basis. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4, 5 and 6, 
the respondent violated sections 307 and 312(a) of the act (7 
U.S.C. 208 and 213). Inasmuch as the violations involved herein 
do not appear to have been wilful and as complainant recom- 
mended that a cease and desist order be issued against respondent, 
such an order should be issued. 


ORDER 


The respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practices described 
above in the Findings of Fact. 

This order shall become effective upon the sixth day after 
service and copies hereof shall be served upon the parties by 
registered mail or in person. 
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(No. 4179) 


In re PRODUCERS LIVESTOCK MARKETING ASSOCIATION AND 
WESTERN LIVESTOCK ORDER BUYERS. P&S Docket No. 2125. 
Decided February 25, 1955. 


Cease and Desist—Violations of Act—Billing Buyers at 

Incorrect Weights and Prices—Failing to Make Proper 

Charges—Failing to Keep Proper Books and Records— 

Improper Registration—Preferential Treatment to Em- 

ployees—Improperly Using Funds Received as Proceeds 

—Improper Credit—Failing to Show in Accounts True 
Name of Purchaser of Livestock 


Where respondents, in connection with purchases and sales of livestock, 
issued accounts of purchase and invoices representing weights in excess 
of the true weights; in connection with the purchase of livestock on a 
commission basis, billed their principals at prices higher than the actual 
purchase prices; sold consigned livestock to a dealer and, subsequently, 
sold the same livestock as “plants” for the dealer’s account at substantial 
price and weight increases and failed to assess the dealer any feed 
charges or feed charges comparable to those assessed consignors; made 
incorrect annual reports; failed to keep proper books and records; were 
not properly registered under the act; gave preferential treatment to 
certain of their employees; used proceeds from sale of consigned live- 
stock for purposes other than payment of lawful marketing charges and 
remittance of net proceeds to shippers; issued accounts of sale showing 
false names as the names of the purchasers; extended credit to a buyer 
beyond normal] credit period; made an unsecured loan to an employee of 
a buyer and, in connection therewith, made a false entry in accounts and 
records; entered into contracts with buyers without making such con- 
tracts a part of their records, held, respondents shall cease and desist 
from engaging in such unfair, unjustly discriminatory and deceptive 
practices and shall keep such accounts, records and memoranda as will 
fully and correctly disclose al] transactions involved in their respective 
businesses. 


. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Mr. H. P. Thomas of Thomas & Armstrong, of Salt Lake City, Utah, for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed on September 30, 
1954, by the Director of the Livestock Division, Agricultural 
Marketing Service. Respondents are charged with wilfully violat- 
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ing certain provisions of the act and the regulations issued there- 
under (9 CFR 201.1 et seq.). Respondents filed an answer on 
October 25, 1954, in which they admitted or explained most of 
the allegations contained in the order of inquiry. Subsequently, 
on November 8, 1954, respondents filed an amended answer in 
which they admitted all the allegations of fact in the order of 
inquiry except those contained in one subparagraph. In their 
amended answer, respondents also denied that the violations 
were wilful and consented to the issuance, without oral hearing, 
of an order with findings of fact requiring them to cease and 
desist from the practices complained of in the order of inquiry. 
Complainant, by its attorney, has recommended that the order 
consented to by respondents be entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Ogden, Utah, the Salt Lake Union 
Stock Yards, North Salt Lake, Utah, the Union Stock Yards, Los 
Angeles, California, the Union Stock Yards, Denver, Colorado, 
the Billings Public Stockyards, Billings, Montana, the Pierce 
Packing Company Yards, Billings, Montana, the Great Falls Live 
Stock Commission Company Stockyard, Great Falls, Montana, 
the Montana Livestock Auction Company Stockyard, Butte, Mon- 
tana, the Northern Pacific Stockyards, Missoula, Montana, and 
the Idaho Falls Livestock Commission Company Stockyard, Idaho 
Falls, Idaho, hereinafter collectively referred to as the “stock- 
yards,” were at all times mentioned herein posted stockyards 
subject to the provisions of the act. 


2. Respondent Producers Livestock Marketing Association is 
a producer-cooperative incorporated under the laws of the State 
of Utah and is registered with the Secretary of Agriculture as a 
market agency to sell livestock on a commission basis at the 
Union Stock Yards, Ogden, Utah, the Salt Lake Union Stock 
Yards, North Salt Lake, Utah, the Union Stock Yards, Los 
Angeles, California, the Union Stock Yards, Denver, Colorado, 
and the Billings Public Stockyards, Billings, Montana. Respond- 
ent Western Livestock Order Buyers is a Utah corporation wholly 
owned by Producers and is registered with the Secretary of 
Agriculture as a market agency to buy livestock on a commission 
basis and as a dealer to buy and sell livestock for its own ac- 
count at the stockyards, and at all times mentioned herein Western 
was so registered. 
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3. Respondents, in the transactions described below and at 
divers other times during the year 1952 in connection with the 
purchase of livestock for the account of principals and the sale 
of livestock to buyers, issued accounts of purchase and invoices 
to such principals and buyers which represented the weight of 
the livestock to be more than the true weight of the livestock. 
Copies of such false or incorrect accounts of purchase and invoices 
were made a part of respondents’ accounts and records. 


(a) On or about November 29, 1952, Producers sold 1,006 
lambs for the account of Joseph S. Wright, an employee of Pro- 
ducers, and weighed said 1,006 lambs at the Idaho Livestock 
Exchange, Pocatello, Idaho, a stockyard subject to the provisions 
of the act, at a total weight of 89,345 pounds. Producers sold 541 
of the 1,006 lambs to the Solano Meat Company and 465 to Pete 
Bazabal, Calexico, California. As shown on Producers’ “weight 
certificate and settlement sheet’, the weight of said 541 lambs 
was 50,880 pounds and the weight of said 465 lambs was 38,465 
pounds. However, Producers issued an invoice to said Solano Meat 
Company showing the weight of the 541 lambs as 51,880 pounds, 
or an increase of 1,000 pounds in the scale weight of the lambs, 
and issued an account of purchase to said Pete Bazabal showing, 
in addition to a buying charge of $46.50, the weight of the 465 
lambs as 39,465 pounds, or an increase of 1,000 pounds in the 
scale weight of the lambs. Said invoice and account of purchase 
were made a part of the accounts and records of Producers. 


(b) On or about August 28, 1952, Producers purchased 947 
lambs from E. J. Kearnes. Producers sold 419 of said lambs to 
Armour & Company, St. Joseph, Missiouri, and weighed said 
lambs at the Union Stock Yards, Ogden, Utah, at a weight of 
41,150 pounds. The remaining 526 lambs were sold to one Ross 
Arthur and were weighed at the Union Stock Yards, Ogden, 
Utah, at a weight of 42,840 pounds. However, Producers issued 
an account of purchase to said Armour & Company showing, in 
addition to a buying charge of $104.87, the weight of the 419 
lambs as 41,950 pounds, or an increase of 800 pounds in the 
scale weight of the lambs, and issued an invoice to said Ross 
Arthur showing the weight of the 526 lambs as 43,185 pounds, 
or an increase of 345 pounds in the scale weight of the lambs. 
Said account of purchase and invoice were made a part of the 
accounts and records of Producers. 


(c) On or about January 18, 1952, Western sold 252 lambs 
to one Gerald Gavin and 106 ewes to the Cudahy Packing Com- 
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pany. The 252 lambs were weighed at the Clovis Cattle Commis- 
sion Company stockyard, Clovis, New Mexico, a stockyard sub- 
ject to the provisions of the act, at 18,840 pounds, and the 106 
ewes were weighed at the same stockyard at 9,610 pounds. How- 
ever, Western issued an invoice to said Gerald Gavin showing 
the weight of the 252 lambs as 19,190 pounds, or an increase of 
350 pounds in the scale weight of the lambs, and issued an in- 
voice to said Cudahy Packing Company showing the weight of 
the 106 ewes as 9,810 pounds, or an increase of 200 pounds in the 
scale weight of the ewes. Said invoices were made a part of the 
accounts and records of Western. 


4. Respondents, in the transactions described below and at 
divers other times during the years 1952 and 1953, at various 
of the stockyards, purchased livestock on an agency basis for 
the account of principals and, in the accounts of purchase issued 
to such principals, in addition to assessing buying charges against 
such principals, billed them at prices higher than the prices at 
which the livestock was purchased. Copies of such false or in- 
correct accounts of purchase were made a part of the accounts 
and records of respondents. 


(a) On or about September 2, 1953, Western purchased 25 


cows for the account of the Quality Meat Company, Los Angeles, 
California. In addition to charging its principal, the Quality Meat 
Company, a buying commission of $25.00, Western issued an 
account of purchase to said Quality Meat Company representing 
that the 25 cows had been purchased at “Butte” at a total cost 
of $2,889.67, whereas, the 25 cows had been purchased at the 
Montana Livestock Auction Company stockyard, Butte, Montana, 
at a total cost of $2,864.67. 


(b) On or about August 26, 1953, Western, at the Montana 
Livestock Auction Company stockyard, Butte, Montana, purchased 
34 steers for the account of Fred Willimack, DeWitt, Iowa. In 
addition to charging its principal, Fred Willimack, a buying com- 
mission of $34.00, Western issued an account of purchase to said 
Fred Willimack representing that the 34 steers had been pur- 
chased at a total cost of $2,811.50, whereas, the 34 steers had 
been purchased at a total cost of $2,639.56. 


(c) On or about August 24, 1953, Western purchased 37 
steers at the Montana Livestock Auction Company stockyard, 
Butte, Montana. Said 37 steers were purchased primarily in 
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single head lots at costs ranging from $9.00 per cwt., to $15.10 
per cwt., with the exception of one animal. The average per cwt., 
price paid by Western for said steers was $12.33 and the average 
per head weight was 789 pounds. From said 37 head, Western 
took into its “Holdover Account” five steers at a price and at 
weights lower than the original purchase prices and purchase 
weights warranted, to wit, a price of $8.00 per cwt., and an 
average weight of 702 pounds. Western used the remaining 32 
steers to fill an order for Glenn West, Sanborn, Iowa, and issued 
an account of purchase to him which, in addition to charging 
him a buying commission of $32.00, billed him for the livestock 
at a price and at weights higher than the original purchase prices 
and purchase weights warranted, to wit, a price of $12.94 per 
cwt., and a total weight of 25,685 pounds. 


(d) On or about October 1, 1952, Producers, at the Union 
Stock Yards, Ogden, Utah, purchased 309 lambs for the account 
of Armour & Company, Chicago, Illinois. In addition to charging 
its principal, Armour & Company, a buying commission of $72.00, 
Producers issued an account of purchase to Armour & Company 
representing that the 309 lambs had been purchased at $24.00 
per cwt., whereas, the 309 lambs had been purchased from West- 
ern at $23.00 per cwt. 


(e) On or about February 5, 1952, Western, at the Salt Lake 
Union Stock Yards, North Salt Lake, Utah, purchased 196 lambs 
for the account of the Goldring Packing Company, Los Angeles, 
California. In addition to charging its principal, Goldring Packing 
Company, a buying commission of $22.45, Western issued an 
account of purchase to the Goldring Packing Company represent- 
ing that the 196 lambs had been purchased at $24.50 per cwt., 
whereas, the 196 lambs had been purchased from Producers at 
$24.00 per cwt. 


(f) On or about February 11, 1952, Western, at the Clovis 
Cattle Commission Company stockyard, Clovis, New Mexico, a 
stockyard subject to the provisions of the act, purchased 269 lambs 
for the account of Armour & Company, Cozad, Nebraska. In 
addition to charging its principal, Armour & Company, a buying 
commission of $93.80, Western issued an account of purchase to 
Armour & Company representing that the 269 lambs had been 
purchased at $25.50 per cwt., whereas, the lambs had been pur- 
chased at $24.45 per cwt. 
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5. (a) On or about September 5, 1951, Producers made an 
unsecured loan in the amount of $10,000.00 to Garvey Haydon, 
head buyer of small stock for Armour & Company. Said loan was 
obtained by Garvey Haydon from Perry Holley, general manager 
of Producers (Ogden Branch). Pursuant to instructions from 
Perry Holley, said loan was entered in the records of Producers 
as a “County Purchase Advance”, whereas Perry Holley knew 
that Garvey Haydon intended to and did use the $10,000.00 as a 
payment on a home. At the end of 1951, said loan was transferred 
in the records of Producers to “Accounts Receivable—Others”’, 
which account listed receivables in the amount of approximately 
$44,000.00, practically all of which were itemized except the loan 
to Garvey Haydon. 


(b) Payments on said loan have been made by personal checks 
drawn by Garvey Haydon in favor of Perry Holley and endorsed 
by Perry Holley to Producers. As of the month of September 1953, 
no interest had been paid on the loan. 


(c) Between September 4, 1951, and September 11, 1951, at 
approximately the time that Perry Holley made said loan on behalf 
of Producers to Garvey Haydon, Perry Holley sold on behalf of 
the J & H Livestock Company, a company owned by Perry Holley 
and I. H. Jacob, at that time secretary of Producers, approxi- 
mately 15,000 lambs to Garvey Haydon acting as buyer on behalf 
of Armour & Company. 


(d) At the time that negotiations were being carried on be- 
tween Perry Holley and Garvey Haydon concerning said loan, 
Perry Holley knew that representatives of the Packers and Stock- 
yards Division (now the Packers and Stockyards Branch, Live- 
stock Division, Agricultura] Marketing Service), were conferring 
with Garvey Haydon, as representative of Armour & Company, 
in an effort to get said packer, the largest buyer of lambs at the 
Union Stock Yards, Ogden, Utah, to maintain a regular lamb 
buyer at that market. 


6. (a) In late 1950 or during the early part of 1951, Perry 
Holley, general manager of producers (Ogden Branch), and Gar- 
vey Haydon, head buyer of small stock for Armour & Company, 
entered into an agreement or understanding that Producers and 
Western would ship no fat lambs east from Ogden except to 
Armour & Company in return for Armour & Company placing 
its orders for sheep and lambs with Producers and Western. Said 
agreement was not made a part of respondents’ records. 
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(b) During the year 1950 or 1951, Perry Holley and I. H. 
Jacob, representatives of Producers and Western, and Garvey 
Haydon entered into an agreement with respect to the purchase 
by Producers and Western for Armour & Company of 65,000 
lambs in California for $22.00 per cwt. It was further agreed 
between the parties that said contract would not be reduced to 
writing and would not be made a part of the records of Producers 
or Western. 

(c) At divers other times during the years 1951, 1952, and 
1953, I. H. Jacob and Perry Holley, acting on behalf of Producers 
and Western, entered into contracts for the purchase of livestock 
for packers and did not make such contracts a part of the records 
of Producers or Western. 


7. (a) On or about November 25, 26, and 28, 1952, at the 
Union Stock Yards, Ogden, Utah, Producers sold to Acton Lind, 
a registered dealer at such stockyard, or weighed to said dealer’s 
account, 180 cattle which had been consigned to Producers for 
sale on a commission basis. On December 4, 1952, Producers sold 
161 of said 180 cattle as “‘plants’” for Acton Lind’s account, 27 of 
said cattle being sold to Western. On such resale by Producers 
for said dealer’s account, the dealer realized substantial price 
and weight gains. Producers assessed no feed charges against 
such dealer, although the cattle were held in Producers’ pens for 
approximately eight days. 

(b) On or about March 6 and 7, 1952, at the Union Stock Yards, 
Ogden, Utah, Producers sold to said Acton Lind, or weighed to his 
account, three cattle at $21.62 per cwt., and seven cattle at $20.66 
per cwt., from cattle consigned to Producers for sale on a com- 
mission basis. On March 11, 1952, Producers resold said 10 cattle 
as “plants” for Acton Lind’s account at $22.94 per cwt., and at a 
total weight gain of 280 pounds. On the account of sale issued to 
said dealer, Producers assessed the dealer no feed charges, al- 
though the cattle were held in Producers’ pens for several days. 

(c) On or about May 2, 1952, at the Union Stock Yards, Ogden, 
Utah, Producers sold to said Acton Lind, or weighed to his 
account, five cattle at $23.49 per cwt., from cattle consigned to 
Producers for sale on a commission basis. On May 13, 1952, Pro- 
ducers resold said five cattle as “plants” for Acton Lind’s account 
at $24.92 per cwt., and a total weight gain of 150 pounds. On the 
account of sale issued to said dealer, Producers assessed the dealer 
a total of $0.62 feed charges, although the cattle were held in 
Producers’ pens for approximately 11 days. 
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(d) At divers other times during the year 1952, Producers 
sold livestock consigned to it for sale on a commission basis to 
said Acton Lind or weighed such livestock to his account, per- 
mitted said dealer to yard such livestock in Producers’ pens, and 
resold such livestock as “plants” for the account of said dealer 
without assessing the dealer any feed charges or feed charges 
comparable to those assessed Producers’ consignors. 


8. (a) Producers (Ogden Branch) made an incorrect annual 
report of its operations for the year 1952 at stockyards subject 
to the provisions of the act, in that it reported in said annual 
report that its total sales of livestock on a commission basis for 
the year 1952 amounted to $8,520,846.83, whereas its total sales 
of livestock on a commission basis at stockyards subject to the 
provisions of the act were in excess of $9,520,846.83. In addition, 
Producers (Ogden Branch) represented in said annual report that 
it made no purchases of livestock on a dealer or commission basis 
during the year 1952 at stockyards subject to the provisions of 
the act, whereas, Producers (Ogden Branch) made substantial 
purchases of livestock on a dealer and commission basis during 
the year 1952 at stockyards subject to the provisions of the act. 
Said annual report was filed with the District Supervisor, Packers 
and Stockyards Division, Livestock Branch, Ogden, Utah, on the 
form (Form LS-124) prescribed by the Director of the Livestock 
Branch. 

(b) Western (Ogden Branch) made an incorrect annual report 
of its operations for the year 1952 at stockyards subject to the 
provisions of the act, in that Western (Ogden Branch) in said 
annual report failed to show sales of livestock at stockyards sub- 
ject to the provisions of the act amounting to $651,013.15 and 
purchases of livestock at stockyards subject to the provisions of 
the act amounting to $1,129,106.79. 


9. Respondents, during the year 1952, failed to keep such 
accounts, records, and memoranda as fully and correctly showed 
all transactions involved in their business, in that the books and 
records of respondents’ Ogden Branch operations showed pur- 
chases and sales of livestock in the amounts shown below as 
“country transactions”, whereas, such purchases and sales were 
subject to the provisions of the act. 

Purchases Sales 
Producers (Ogden Branch) $1,196,758.65 $2,271,402.05 
Western (Ogden Branch) 1,129,106.79 651,013.15 
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10. Producers, during the years 1952 and 1953 at various of 
the stockyards, purchased livestock on a commission basis and 
purchased and sold livestock on a dealer basis without being regis- 
tered with the Secretary of Agriculture as a market agency to 
buy livestock on a commission basis or as a dealer to buy and sell 
livestock for its own account and without furnishing bond to cover 
such market agency and dealer activities as required by the act 
and the regulations. 


11. Respondents, in connection with the transactions described 
below and at divers other times during the years 1952 and 1953, 
at various of the stockyards, gave preferential treatment to certain 
of their employees and extended unfair advantages to certain of 
their employees. 


(a) On or about February 11, 1952, at the Union Stock Yards, 
Ogden, Utah, Producers purchased 27 head of cattle from Lewis 
Harper, head of the cattle departments of Producers and Western, 
at $33.00 per cwt., and promptly resold such livestock at $28.00 
per cwt., resulting in a loss to Producers of $1,108.85. No yardage 
charges were assessed against said Lewis Harper in connection 
with the handling of such cattle at the stockyard. 


(b) On or about February 15, 1952, at the Union Stock Yards, 
Ogden, Utah, Producers purchased 50 head of cattle from said 
Lewis Harper at $33.00 per cwt., and promptly resold such live- 
stock at $31.00 per cwt., resulting in a loss to Producers of 
$790.34. 


(c) On or about February 17, 1952, at the Union Stock Yards, 
Ogden, Utah, Producers purchased 50 head of cattle from said 
Lewis Harper at $33.00 per cwt., and promptly resold 40 head of 
said cattle at $30.50 per cwt., and 10 head of said cattle at $29.50 
per cwt., resulting in a loss to Producers of $1,044.17. 


(d) On or about September 28, 1952, Producers purchased 
1,187 ewes at $9.75 per head and 25 ewes at $2.50 per head, and 
promptly resold 165 of said 1,212 ewes through the Union Stock 
Yards, Ogden, Utah, to Armour & Company, Los Angeles, Cali- 
fornia, for $4.00 per cwt., and the remaining 1,047 of said 1,212 
ewes to J & H Livestock Company, owned by I. H. Jacob and Perry 
Holley, secretary of Producers and general manager of Producers 
(Ogden Branch), respectively, for $9.00 per head, resulting in a 
loss to Producers of $1,389.35. 
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(e) Producers, during the year 1952 in connection with its 
market agency activities under the act, extended credit to the 
J & H Livestock Company, owned by I. H. Jacob and Perry Holley, 
secretary of Producers and general manager of Producers (Ogden 
Branch), respectively, through an accumulation of disbursements 
made by Producers for said J & H Livestock Company for feed, 
freight, and other expenses of said J & H Livestock Company. Said 
extensions of credit during the year 1952 ranged from approxi- 
mately $6,000.00 to $22,000.00. 


(f) Producers, on or about November 29, 1952, and in con- 
nection with the transaction more particularly described in Find- 
ing of Fact 3(a) hereof, sold 1,006 lambs for the account of 
Joseph S. Wright, an employee of Producers, billed the buyers of 
said lambs for a total of 2,000 pounds more than the actual scale 
weights of said lambs, and accounted to said employee for the 
proceeds derived from the sale of the lambs upon the basis of 
such increased weights. 


12. Producers used funds received as proceeds from the sale 
of livestock consigned to it for sale on a commission basis for 
purposes other than the payment of lawful marketing charges 


and the remittance of net proceeds to shippers, thereby endanger- 
ing the faithful and prompt accounting therefor and payment of 
the portion thereof due the owners and consignors of livestock, 
in that Producers, during the period from January 31, 1952, 
through December 31, 1952, in connection with its market agency 
activities at the Union Stock Yards, Ogden, Utah, had shortages 
in its custodial account ranging from approximately $11,000 to 
$32,000. 


13. (a) Respondents, during the year 1952 at the Union Stock 
Yards, Ogden, Utah, allowed Lewis Harper, head of their cattle 
divisions at said stockyard, to sell cattle to, purchase cattle for, 
or weigh cattle to, “WOB-1”, and transfer such cattle to the 
Harper Packing Company, owned by Trae Harper, brother of 
said Lewis Harper. No buying charges were assessed the Harper 
Packing Company by respondents in connection with these 
transactions. 


(b) Producers, in connection with the transactions referred to 
in paragraph (a) above, issued accounts of sale to the consignors 
of said livestock representing the purchaser of said livestock as 
Western, whereas, the purchaser of said livestock was the Harper 
Packing Company. 
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(c) Respondents, in connection with the transactions referred 
to in paragraph (a) above, extended credit to said Harper Packing 
Company beyond the normal credit period. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
9, 11, and 13, it is concluded that respondents have violated sec- 
tions 304, 307, 312(a) and 401 of the act (7 U.S.C. 205, 208, 
213(a), 221) and sections 201.41, 201.44, and 201.55 of the 
regulations (9 CFR 201.41, 201.44, 201.55). 


By reason of the facts set forth in Findings of Fact 10 and 12, 
it is concluded that Producers has violated sections 303 (7 U.S.C. 
203), 307 and 312(a) of the act and sections 201.10, 201.27, 
201.40 and 201.41 of the regulations (9 CFR 201.10, 201.27, 
201.40, 201.41). 


Respondents have consented to the issuance of an order requir- 
ing them to cease and desist from the practices complained of in 
the order of inquiry and complainant has recommended that the 
order consented to by respondents be entered. 


It should be pointed out that ordinarily violations of as serious 
a nature as those alleged in this proceeding would warrant a 
sanction more severe than a cease and desist order. In this case, 
however, the many members of Producers are the owners of the 
respondents. The violations admitted were apparently the work 
of employees or management officials and a number of the viola- 
tions operated for the benefit of such individuals at the expense 
of the many members of Producers. The violations were not 
known to or condoned by the membership of Producers and, in 
fact, some of Producers’ directors cooperated in the investigation 
leading to the issuance of the order of inquiry. Individuals appar- 
ently responsible for the violations have been discharged by the 
respondents, and the respondents have taken steps to reorganize 
management so as to effectuate more adequate supervision by the 
respondent’s directors. Under all the circumstances, it is doubtful 
whether, after hearing, an order of suspension would be issued 
prohibiting respondents from engaging in business at any stock- 
yard posted under the act. Accordingly, it is concluded that the 
order consented to should be issued. Of course, the entry of such 
an order does not preclude the initiation of appropriate proceed- 
ings against any individuals who may have violated the act. 
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ORDER 


Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices described in the 
Findings of Fact. 

Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their respective businesses. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4180) 


In re MISSISSIPPI VALLEY STOCKYARDS. P&S Docket No. 1558. 
Decided February 28, 1955. 


Modification of Rates and Charges 


Inasmuch as the parties are agreed, the respondent is authorized to continue 
the current rates and charges and to put into effect additional rates and 
charges, and, for good cause shown, this order will become effective in 
less than 30 days. 

Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. John C. Kappel, Jr. of Kappel & Neill, of St. Louis, Missouri, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on March 22, 1954 (13 A.D. 
246), authorizing assessment of the current schedule of rates and 
charges to and including April 1, 1955. 

On January 31, 1955, respondent, by his attorney, filed a peti- 
tion requesting authority to continue assessing the current rates 
and charges “for a period of not less than one year” and to put 
into effect for such period certain additional rates for miscel- 
laneous services to be rendered by the respondent. Notice of the 
petition was published in the Federal Register on February 10, 
1955 (20 F.R. 870), and, although interested persons were 
afforded an opportunity to be heard in the matter, no interested 
persons notified the Hearing Clerk of a desire to be heard. 
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The Livestock Division, Agriculture Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted and that respondent be required to continue furnishing 
operating reports required by previous orders on a semi-annual 
basis as of June 30th and December 31st of each year. 

Inasmuch as the parties are agreed as to the rates and charges 
to be assessed by respondent, the petition is granted, and the 
respondent is authorized to continue assessing the current rates 
and charges and to put into effect the additional rates and charges 
set forth in the Federal Register notice of February 10, 1955, 
during the life of this order. The respondent shall continue to 
furnish operating reports required by previous orders on a semi- 
annual basis as of June 30th and December 31st of each year. 

The respondent who must prepare for and be ready to comply 
with this order on its effective date desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on March 7, 1955, and remain 
in effect to and including March 6, 1956, unless changed by fur- 
ther order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4181) 


HAROLD H. KASTNER & COMPANY v. GLASGOW PRODUCE. PACA 
Docket No. 6406. Decided February 1, 1955. 


Failure to Pay Purchase Price of Mixed Vegetables— 
Default 


Where complainant sought an award of reparation in the amount of the 
alleged purchase price of mixed vegetables sold and delivered to respond- 
ent, and respondent failed to file an answer, held, in accordance with the 
rules of practice under the act, respondent’s failure to file an answer 
is considered as an admission of the allegations in the complaint, and 
respondent’s failure to pay the purchase price is a violation of section 2 
of the act, for which reparation should be awarded complainant. 
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Evidence—Jurisdiction of Secretary—Damages 


Where no evidence was submitted to show that the secretary has jurisdiction, 
damages claimed cannot be allowed. 


Harold H. Kastner & Company, of Sanford, Florida, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 9, 1954. Formal complaint 
was filed on September 27, 1954. Complainant seeks an award of 
reparation in the amount of the purchase price of one lot of 
mixed vegetables sold and delivered to respondent in April 1954, 
plus freight charges on 50 crates of tomatoes. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 4, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 4, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Harold H. Kastner, doing 
business as Harold H. Kastner & Company, whose address is P.O. 
Box 742, Sanford State Market, Sanford, Florida. 


2. Respondent is an individual, Coy E. Crowder, doing busi- 
ness as Glasgow Produce, whose address at the time of this trans- 
action was Glasgow, Kentucky. Respondent is now residing at 
Auburndale, Florida. At the time of the transaction involved 
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herein, respondent was not under license but was subject to 
license, and upon payment of accrued arrearage and the annual 
fee was subsequently issued a license. 


8. In the course of interstate commerce and by oral contract, 
complainant on April 3, 1954, sold to respondent one lot of mixed 
vegetables, on the terms indicated: 





100 bags cabbage at $ .75 f.o.b. $ 75.00 
5 pkgs. pole beans at 5.00 f.o.b. 25.00 

5 pkgs. corn at 3.00 f.o.b. 15.00 
10 doz. pkgs. onions at .90 f.o.b. 9.00 
4 pkgs. squash at 3.50 f.o.b. 14,00 
2 certs. celery, pascal at 1.50 f.o.b. 3.00 
2 pkgs. peppers at 1.50 f.o.b. 3.00 
Total $144.00 


4. Vegetables meeting the specifications of the foregoing con- 
tract were shipped by truck from Sanford, Florida, in interstate 
commerce, to respondent at Glasgow, Kentucky. Upon arrival at 
destination, respondent accepted the vegetables in compliance 
with the contract of sale, and made no complaint with respect 
thereto. 


5. The purchase price of the lot of mixed vegetables is $144, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on September 27, 1954, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 


Complainant has added to the price of the vegetables for which 
reparation is sought an item of $25 alleged to be for “freight on 
50 crates tomatoes.” Since there is no evidence to show that the 
Secretary has jurisdiction over this item, the $25 claimed freight 
charges cannot be allowed. 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the lot of mixed vegetables is in violation of 
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Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $144, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $144, with interest 
thereon at the rate of 5 percent per annum from May 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4182) 


MENDELSON-ZELLER COMPANY v. M. S. TOLEDO COMPANY. PACA 
Docket No. 6411. Decided February 1, 1955. 


Failure to Pay Purchase Price of Tomatoes—Default 


Where complainant sought an award of reparation in the amount of the 
alleged purchase price of tomatoes sold and delivered to respondent, 
held, that in accordance with the rules of practice under the act, respond- 
ent, by failing to file an answer, admitted the material facts alleged in 
the complaint and waived an oral hearing, and his failure to pay 
promptly to complainant the agreed purchase price of the tomatoes is a 
violation of section 2 of the act for which reparation should be awarded 


to complainant. 


Mendelson-Zeller Company, of San Francisco, California, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 13, 1954. A formal 
complaint was filed on November 15, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of a 
carload of tomatoes sold and delivered to respondent in September 
1954. 
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A copy of the report of investigation made by the Department 
was served upon complainant on December 14, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 22, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Palmer C. 
Mendelson and Edward M. Zeller, trading as Mendelson-Zeller 
Company, whose post office address is 1 Drumm Street, San 
Francisco 11, California. 


2. Respondent is an individual, Morris Samuel Toledo, doing 
business as M. S. Toledo Company, whose post office address is 
1315 E. 7th Street, Los Angeles, California. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. In the course of interstate commerce and by oral contract, 
complainant on September 18, 1954, sold to respondent 479 lugs 
of 6x7 tomatoes, at $2.40 per lug, and 156 lugs of 7x7 tomatoes, 
at $2.15 per lug, f.o.b. shipping point, plus 5 cents per lug for 
waxing. 


4. Tomatoes meeting the specifications of the foregoing con- 
tract were shipped from Patterson, California, in interstate com- 
merce, to respondent at Council Bluffs, Iowa, in car PFE 96720. 
Respondent accepted the carload of tomatoes in compliance with 
said contract of sale, and made no complaint with respect thereto. 


5. The total purchase price of the carload of tomatoes is 
$1516.75, no part of which has been paid by respondent to com- 
plainant. 


6. The formal complaint was filed on November 15, 1954, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 





The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules 
of Practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the carload of tomatoes is in violation of Sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of $1516.75, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1516.75, with in- 
terest thereon at the rate of 5 percent per annum from October 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4183) 


AL KAISER & BROTHERS v. BUD ANTLE COMPANY. PACA Docket 
No. 6126. Decided February 4, 1955. 


Breach of Warranty of Suitable Shipping Condition— 
F.0.B. Sale—Agency—Damages 


Where complainant’s agent made an f.o.b. purchase of a rolling carload of 
88% U.S. No. 1 lettuce from respondent which showed 17% bacterial 
soft rot at destination, held: 

(1) although a warranty will not inure to the benefit of a subsequent 
purchaser, it will inure to a purchaser’s undisclosed principal; 

(2) an f.o.b. rolling car carries a warranty that the produce is in 
suitable shipping condition and that if handled under normal transporta- 
tion conditions will assure delivery without abnormal deterioration, but 
the contract herein was breached as the transportation was normal, and 
17% decay was abnormal; and 

(3) the amount of damages under the circumstances was the dif- 
ference between the value of the lettuce at the time of delivery and the 
value it would have had if it had been as warranted. 
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Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. J. T. Harrington, 
of Salinas, California, for respondent. Mr. David S. Kaplan, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On December 16, 1952, an informal complaint was received. A 
formal complaint was filed on November 9, 1953. Complainant 
seeks an award of reparation for damages resulting from respon- 
dent’s alleged failure to deliver a carload of lettuce in accordance 
with contract specifications. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 16, 1953, by regis- 
tered mail. On November 17, 1953, a copy of the report of inves- 
tigation and a copy of the formal complaint were served upon 
respondent by registered mail. 


Respondent filed an answer on November 30, 1953, denying 
liability and requesting an oral hearing. Respondent alleges that 
the shipment was delivered in accordance with the contract. 


An oral hearing was held at Salinas, California, at which re- 
spondent was represented by counsel. The depositions of five wit- 
nesses for complainant were received in evidence. Oral testimony 
for respondent was given by one witness. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Al Kaiser, Fred 
Kaiser, Harvey Kaiser and Fannie Kaiser, doing business as Al 
Kaiser & Brothers, whose post office address is 216 South Water 
Market, Chicago 8, Illinois. 


2. Respondent is a partnership composed of Bud Antle and 
Lester L. Antle, doing business as Bud Antle Company, whose 
post office address is 211 Walker Street, Watsonville, California. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about June 26, 1952, contemplating the shipment of 
the commodity in interstate commerce, Harry Rothman Co., Chi- 
cago, Illinois, by oral contract, purchased from respondent a car- 
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load of 314 crates of lettuce, size 4s, approximately 88% U. S. 
No. 1, 45% hard, standard pack, loaded in car PFE 76061, at 
the agreed price of $4.10 per crate f.o.b., plus top-ice, making a 
total invoice price of $1347.40, which has been paid. 


4. Harry Rothman Co., Chicago, Illinois, acted as an agent 
for complainant in carrying out the above-mentioned purchase. 


5. On or about June 25, 1952, car PFE 76061, containing 314 
crates of iced lettuce, was packed and shipped from Watsonville, 
California, by respondent, consigned to itself at Kansas City, 
Missouri. On or about June 26, 1952, the shipment was diverted 
to Chicago, Illinois, pursuant to the above-mentioned contract of 
purchase. It arrived at destination on July 2, 1952, at 3:45 a.m. 


6. On June 25, 1952, the shipment received a federal inspec- 
tion at Watsonville, California. The certificate evidencing this 
inspection contains the following entries: 

“Quality and condition: Lettuce fresh, crisp and fairly well 
trimmed, some heads being closely trimmed. Outer leaves 
light green to good green color. Heads free from defects 
average 46% hard, 37% firm and 5% fairly firm. Defects 
6% to 19%, averaging approximately 12%; including 10% 
tipburn and 14 of 1% slimy decay. 

“Grade: Averages approximately 88% U. S. No. 1 Quality. 
U. S. Standard Pack. Meets Canadian import requirements.” 


7. On July 2, 1952, at 8:20 a.m., car PFE 76061 received an 
inspection at Chicago, Illinois, by the Chicago Inspection Agency. 
The inspection certificate contains the following entries: 

“Hatches: CLOSED Plugs: IN Drain Pipes: OPEN 
“Package Ice: LIGHT Body Ice: MEDIUM Bunker Ice: % 
FULL. 

“Commodity Temperature: Top: 37 Bottom: 36 * * * 
“Commodity: ANCO BRAND—HEAD LETTUCE 4 dozen 
size packed in paper lined L/A Crates with blotter pad over 
facing: Well bulged packs. Irregular sizing. Generally firm 
but many elongated and very ragged. Well to closely trimmed. 
Fair to medium green color. Tender and wet. Butts pink or 
red. 2 to 6 heads per crate showing slimy decay following 
concealed burn. Only fair quality.” 
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8. On July 3, 1952, at 2:00 p.m., car PFE 76061 received a 
federal inspection at Chicago, Illinois. The certificate evidencing 
this inspection contains the following entries: 


“Condition of load and containers: Approximately 239 crates 
remaining in car. Car partly unloaded. Each end of car 
loaded to near doorway, 1 to 4 layers, 3 to 5 rows length- 
wise. Approximately 8 inches crushed ice over top of load. 


“Condition of pack: Tight in layers with 14 to 1% inch lid 
bulge. Smal] amount crushed ice in containers. 


“Temperature of product: At doorway top 35 deg. F., bot- 
tom 34 deg. F. 
“Size: Fairly uniform sizing in crates; 4 dozen size noted. 


“Quality: Clean, fairly well trimmed, wrapper leaves gen- 
erally good green color. Average approximately 59% hard to 
firm, 9% fairly firm and free from defects. Grade defects 
average 3%, consisting of broken midribs and soft heads. 


“Condition: From 8 to 35%, average approximately 17% 
decay, Bacterial Soft Rot, generally in advanced stages affect- 
ing 3 to 5 head leaves. From 5 to 20% average approxi- 
mately 12% of heads damaged by Tipburn. Remainder fresh 
and crisp. 


“Grade: Now fails to grade average approximately 88% 
U. S. No. 1 Quality, Standard Pack only account decay and 
Tipburn. 


“Remarks: Inspection and certificate restricted to product in 
all partial and 1 complete stack in each end of car in portion 
of load remaining. * * *” 


9. Complainant on July 3, 1952, consigned the shipment to 
Albert Barnett Co., a jobber, who disposed of one hundred and 
sixty-five crates of lettuce on July 3, 1952, a Thursday, and July 
7, 1952, a Monday, at an average price of approximately $5.09 
per crate. Complainant then consigned the remainder of the ship- 
ment to McNerney and Co., another jobber, who disposed of one 
hundred and forty-seven crates of lettuce within the next two 
or three days at an average price of approximately $2.63 per crate. 
Two crates were empty. The gross proceeds received by the two 
jobbers from the sale of the lettuce totaled $1225.25. Jobbers’ 
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charges and other expenses totaled $777.74; net proceeds of 
$447.51 were remitted to complainant. 


10. Informal complaint was filed on December 16, 1952, which 
was within 9 months after the cause of action occurred. 


CONCLUSIONS 


The complaint alleges an f.o.b. sale of lettuce by respondent to 
Harry Rothman Co., a subsequent transfer of the lettuce for con- 
sideration by Harry Rothman Co. to complainant, and a breach 
of the suitable shipping condition warranty on the part of re- 
spondent resulting in damages to complainant. It is doubtful 
whether these allegations state a cause of action, since it is a 
well-settled rule of the common law that the benefit of a war- 
ranty on the sale of personalty does not run with the chattel on 
its resale and does not inure to the benefit of a subsequent pur- 
chaser of the chattel so as to give him any right of action on the 
warranty as against the original seller. (See 46 Am. Jur., Sales 
§307, and the authorities there cited.) The evidence, however, 
establishes that Harry Rothman Co. acted as an agent for com- 
plainant in its dealings with respondent, and it is clear that a 
seller’s warranty will inure to the benefit of his purchaser’s un- 
disclosed principal. (See 2 Am. Jur., Agency §410, and the authori- 
ties there cited.) It also seems clear that Section 7(a) of the act 
authorizes the Secretary to make a reparation award on the 
basis of the evidence, regardless of any technical defects in the 
pleadings. Coastal Produce Co. v. Joe Perrone & Company, 8 A.D. 
1050, 1054; California Fruit Exchange v. Southern Brokerage 
Company, 3 A.D. 892, 895; Anonymous, 3 A.D. 511, 514. We 
therefore proceed to a consideration of the merits of the contro- 
versy. 


The carload of lettuce was sold by respondent “f.o.b.”’, which 
is defined in the Regulations (7 CFR 46.24(i)) to include a war- 
ranty that the produce is in suitable shipping condition. The car- 
load was a “rolling car” on June 26, 1952, the date of sale, and 
suitable shipping. condition in connection therewith means (7 
CFR 46.24(k)) that the commodity at the time of sale is in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the contract 
of sale. 
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The evidence indicates that the shipment in question was 
handled under normal transportation service and conditions, and 
complainant, in order to prove the lettuce was abnormally dete- 
riorated upon arrival at Chicago, has offered in evidence a federal 
inspection certificate issued on the afternoon of July 3, 1952, 
which reported “from 8 to 35% average approximately 17% 
decay, Bacterial Soft Rot, generally in advanced stages affecting 
3 to 5 head leaves” and “from 5 to 20%, average approximately 
12% of heads damaged by Tipburn.” Complainant has also offered 
the testimony of Harry Esterson, of the Chicago Inspection 
Agency, that he examined a representative number of crates on 
the morning of July 2, 1952, and concluded that the lettuce was 
showing “excessive decay.” 


While the federal inspection was made 34 hours after the ship- 
ment reached Chicago and was a restricted inspection, we think 
complainant’s evidence is sufficient to establish that the lettuce 
was abnormally deteriorated upon arrival. The United States 
Department of Agriculture Circular No. 773, dated August 1948, 
entitled “Spoilage of Fresh Fruits and Vegetables in Rail Ship- 
ments Unloaded at New York, 1935-42,” of which we take official 
notice, shows that the average amount of Bacterial Soft Rot in 
California lettuce arriving at New York during the months of 
June and July is 5.5% and 4.1%, respectively. Under the circum- 
stances, we believe the 17% Bacterial Soft Rot, generally in ad- 
vanced stages, reported in the federal inspection certificate must 
be regarded as abnormal deterioration. For decisions in similar 
cases holding that 6-11% Bacterial Soft Rot constitutes abnor- 
mal deterioration see Cleveland Celery Market Co. v. Lewis D. 
Goldstein Fruit and Produce Corp., 13 A.D. 119; Anonymous, 12 
A.D. 1241; C. Basil Company v. Samuel P. Mandell Company, 12 
A.D. 1198; H. D. Conner Produce Company v. Hecht Produce 
Company, 10 A.D. 1435. 


Since we find there was a breach of the seller’s warranty of 
suitable shipping condition, the proper measure of complainant’s 
damages is the difference between the value of the carload of 
lettuce at the time of delivery to complainant and the value it 
would have had if it had been as warranted. Ligon Produce Co. 
v. Spinale Bros., Inc., 12 A.D. 1352, 1856. The United States De- 
partment of Agriculture Daily Fruit and Vegetable Reports for 
the Chicago Market, Volume 38, Nos. 129 and 130, for July 2, 
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1952, and July 3, 1952, respectively, of which we take official 
notice, indicate that the market value of lettuce from the Salinas, 
California, area, 4-dozen size, averaged $7.75-$8.25 per crate on 
July 2 and $7.00-$8.00 per crate on July 3, jobbing prices; that 
carload track sales of such lettuce averaged $5.25-$5.50 per crate, 
f.o.b., California basis, on July 2, including some cars due on 
July 3 and July 4; and that carload track sales of such lettuce 
averaged $4.25-$4.50 per crate on July 3, including some cars due 
on July 4. According to the Market News reports referred to 
therefore, the Chicago carlot sales quotations for shipments of the 
kind in controversy on July 2, 1952, were $5.25 to $5.50 per 
crate. However, the market was dull, and complainant apparently 
had made arrangements for a sale at $5.00 per crate plus $60 
ice, making a total invoice price of $1630. Complainant accepts 
this sum as the fair, reasonable value of a carload of lettuce meet- 
ing contract requirements on the date of delivery. We deem 
$1630.00 the value which the shipment would have had if it had 
been as warranted. Since there is testimony that the shipment 
could not have been disposed of as a carlot in the condition in 
which is arrived, and since the evidence indicates that complainant 
disposed of the shipment on a jobbing basis as quickly as it could 
after obtaining a federal inspection, we deem $447.51, the net 
proceeds realized by complainant, the proper figure for the value 
of the carload of lettuce at time of delivery to complainant. It 
follows that complainant is entitled to damages in the amount of 
$1182.49, the difference between $1630.00 and $447.51. 

In conclusion, respondent’s failure to make delivery in accord- 
ance with contract requirements is a violation of section 2 of the 
act, for which reparation, with interest, should be awarded com- 
plainant. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1182.49, with interest thereon 
at the rate of 5 percent per annum from August 1, 1952, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4184) 


C. J. GOODSELL v. GLASGOW PRODUCE. PACA Docket No. 6407. 
Decided February 4, 1955. 


Failure to Pay Purchase Price of Potatoes—Default 


Headnotes in 14 A.D. 124, applicable here. 


Mr. C. J. Goodsell, of Lansing, Michigan, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 19, 1954. A formal com- 
plaint was filed on September 13, 1954. Complainant seeks an 
award of reparation in the amount of the adjusted purchase price 
of 14 lots of potatoes sold and delivered to respondent in Febru- 
ary, March, April and May 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on November 29, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 4, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, C. J. Goodsell, whose post 
office address is 15945 North East Street, Lansing, Michigan. 


2. Respondent is an individual, Coy E. Crowder, doing busi- 
ness as Glasgow Produce, whose post office address at the time 
of these transactions was Glasgow, Kentucky. Respondent is now 
residing at Auburndale, Florida. At the time of the transactions 
involved herein, respondent was not licensed under the Act but 
was subject to license, and upon payment of accrued arrearage 
and the annual fee was subsequently issued a license. 
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3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent 14 lots of potatoes on the dates 
and terms indicated: 





























Unit 
Date Quantity Price Extension Total 
1954 
Feb. 22 521 50-lb. bags $ .97% $507.98 $ 507.98 
Feb. 25 161 50-lb. bags 50 80.50 
130 cwt bags 1.00 130.00 210.50 
Mar. 1 720 50-lb. bags 65 468.00 468.00 
Mar. 10 476 50-lb. bags 95 452.20 
Less advance by resp. to driver 40.00 412.20 
Mar. 11 390 50-lb. bags 65 253.50 
261 50-Ib. bags 50 130.50 384.00 
Mar. 19 585 50-lb. bags .95 508.25 508.25 
Mar. 24 161 50-lb. bags 85 186.85 
37 cwt bags 1.50 55.50 
181 cwt bags 1.70 222.70 415.05 
Apr. 2 180 cwt bags 1.90 342.00 
Less advance by resp. to driver 30.00 312.00 
Apr. 5 520 50-lb. bags 95 494.00 
Less advance by resp. to driver 100.00 394.00 
Apr. 20 540 50-lb. bags 1.10 594.00 
Less advance by resp. to driver 25.00 569.00 
Apr. 23 480 50-lb. bags 1.10 528.00 
Less advance by resp. to driver 50.00 478.00 
Apr. 23 400 50-lb. bags 1.15 460.00 460.00 
Apr. 24 182 100-Ib. bags 2.15 391.30 
Less advance by resp. to driver 25.00 366.30 
May 4 121 50-lb. bags 1.00 121.00 121.00 
Advance to resp’s. driver by complainant 50.00 
$5656.28 
Less allowance 5¢ sack on 988 sacks potatoes 49.40 
$5606.88 


4. Fourteen lots of potatoes meeting the specifications of the 
foregoing contracts of sale were shipped by truck from loading 
points in the State of Michigan, in interstate commerce, to re- 
spondent at Glasgow, Kentucky. Upon arrival at destination, re- 
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spondent accepted the 14 lots of potatoes in compliance with said 
contracts of sale, and made no timely complaint with respect 
thereto. 


5. The adjusted purchase price of the 14 truck lots of potatoes 
is $5606.88, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on September 13, 1954, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase prices of the 14 truck lots of potatoes is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $5606.88, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $5606.88, with 
interest thereon at the rate of 5 percent per annum from June 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4185) 


JAMES PEARL v. GLASGOW PRODUCE. PACA. Docket No. 6408. 
Decided February 4, 1955. 


Failure to Pay Balance of Purchase Price of Produce— 
Default 


Where complainant claimed reparation in the amount of the alleged balance 
of the purchase price of potatoes, onions and cabbage sold and delivered 
to respondent, held, that respondent’s failure to file an answer is con- 
strued under the act and regulations as an admission of the allegations 








136 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 135 


and waiver of oral hearing, and respondent’s failure to pay the balance 
of the purchase price is a violation of section 2 of the act, for which 
reparation should be awarded to complainant. 

Mr. James Pearl, of Cincinnati, Ohio, complainant, pro se, Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 21, 1954. A formal 
complaint was filed on November 15, 1954. Complainant seeks an 
award of reparation in the amount of the alleged balance of the 
purchase price of two lots of potatoes and one lot of potatoes, 
onions and cabbage, sold and delivered to respondent in January 
1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on November 22, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 4, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, James Henry Pearl, doing 
business as James Pearl, whose post office address is Water and 
Plum Streets, Cincinnati 2, Ohio. 


2. Respondent is an individual, Coy E. Crowder, doing busi- 
ness as Glasgow Produce, whose post office address at the time 
of these transactions was Glasgow, Kentucky. Respondent is now 
residing at Auburndale, Florida. At the time of the transactions 
involved herein, respondent was not under license but was sub- 
ject to license, and upon payment of accrued arrearage and the 
annual fee was subsequently issued a license. 
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3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent 2 lots of potatoes and one lot of 
potatoes, onions and cabbage on the dates and terms indicated: 








Date Quantity Unit Price Extension Total 
1-20-54— 
400 50-lb. bags B potatoes at $1.00 f.o.b. $400.00 $ 400.00 
1-21-54— 
50 bags onions at 1.00 f.o.b. 50.00 
1-21-54— 
50 bags cabbage at 1.40 f.o.b. 70.00 
1-21-54— 
880 bags B potatoes at 1.00 f.o.b. 380.00 
1-27-54— 
130 cwt bags cobbler pot. at 2.00 f.o.b. 260.00 
1-27-54— 
200 50-lb. bags cobbler pot. at 1.00 f.o.b. 200.00 460.00 
Total $1,360.00 


4. The two lots of potatoes and one lot of potatoes, onions and 
cabbage were purchased after inspection and were accepted by 
respondent at complainant’s place of business in Cincinnati, 
Ohio, and were thereafter transported by truck, in interstate 
commerce, to Glasgow, Kentucky. 


5. The total purchase price of the two lots of potatoes and 
one lot of potatoes, onions and cabbage is $1,360.00. Complainant 
credited respondent with $692.89, being the net proceeds derived 
from a truckload of oranges, grapefruit and tomatoes sold by 
complainant for respondent’s account in January 1954. There 
remains due and owing by respondent to complainant the sum 
of $667.11. 


6. Informal complaint was filed on October 21, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the, Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the balance 
of the purchase price of the two lots of potatoes and one lot of 
potatoes, onions, and cabbage is in violation of Section 2 of the 
Act. Complainant should be awarded reparation in the amount of 
$667.11, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $667.11, with 
interest thereon at the rate of 5 percent per annum from February 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4186) 


MICHAEL-SWANSON-BRADY PRODUCE COMPANY v. READ & PROSSER 
CoMPANY. PACA Docket No. 6397. Decided February 10, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Where complainant sought reparation for the balance of the purchase price 
alleged to be due on potatoes sold and delivered to respondent, and 
respondent failed to file an answer, held, respondent’s failure to answer 
the complaint is, under the rules of practice, considered as an admission 
of the allegations, and respondent’s failure to pay the balance of the 
purchase price is a violation of section 2 of the act for which com- 
plainant is awarded reparation. 


Michael-Swanson-Brady Produce Co., of Kansas City, Missouri, complainant, 
pro se, Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 16, 1954. Formal complaint 
was filed on October 4, 1954, and an amendment thereto was filed 
October 12, 1954. Complainant seeks an award of reparation in 
the amount of the balance of the purchase price of a carload of 
potatoes sold and delivered to respondent in February 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 21, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady Produce Company, 
is a corporation whose post office address is 2nd and Walnut 
Streets, Kansas City, Missouri. 


2. Respondent is an individual, Wallace Dean Read, doing 
business as Read & Prosser Company, whose post office address 
is 2730 Magnolia Avenue, Knoxville, Tennessee. At the time of the 
transaction involved herein, respondent was not licensed under the 
Act, but was subject to license and upon payment of accrued 
arrearage and the annual fee was subsequently issued a license. 


3. In the course of interstate commerce and by oral contract, 
complainant on February 19, 1954, sold to respondent 180 sacks 


of U. S. No. 1, washed Russett potatoes, and 180 sacks of Utility 
washed Russett potatoes, at $3.45 and $2.95 per sack, respectively, 
delivered, less a brokerage charge of 10 cents per sack. 


4. Potatoes meeting the specifications of the foregoing contract 
were shipped in car PFE 8845 from Menan, Idaho, in interstate 
commerce, to respondent at Knoxville, Tennessee. Upon arrival 
at destination, respondent accepted the potatoes in compliance 
with said contract of sale. 


5. The net purchase price of the carload of potatoes is $546.78, 
of which only $280.00 has been paid, leaving due and owing by 
respondent to complainant the sum of $266.78. 


6. The formal complaint was filed on October 4, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c) ). 
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Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the carload of potatoes is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $266.78, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $266.78, with in- 
terest thereon at the rate of 5 percent per annum from March 1, 
1954, until paid. : 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4187) 


Post & TABACK v. KLEIN’S CELERY. PACA Docket No. 6419. 
Decided February 17, 1955. 


Failure to Pay Balance of Purchase Price of Produce— 
Default 


Headnotes in 14 A.D. 135, applicable here. 


Mr. Arthur Slavin, of New York, New York, for complainant. Miss Lenore 
H, Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on September 23, 1954. Complainant 
seeks an award of reparation in the amount of the balance of the 
purchase price of several lots of celery, scallions, and carrots sold 
and delivered to respondent in June 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on December 138, 1954. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on December 15, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Benjamin Ta- 
back, Molly Taback, Morris Post, and Irving P. Silkowitz, doing 
business as Post & Taback, whose post office address is 341 Wash- 
ington Street, New York 13, New York. 


2. Respondent is an individual, Raymond Klein, doing business 
as Klein’s Celery, whose post office address is 232 Miller Street, 
Newark, New Jersey. At the time of the transactions involved 
herein, respondent was licensed under the Act. 


8. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following lots of vegetables on 
the dates and terms indicated: 














6-7-54— 

385 crates Pascal Celery 2’s @ $4.00 f.o.b. $140.00 

75 crates Pascal Celery 2%’s @ 4.00 f.o.b. 300.00 

75 crates Pascal Celery 4’s @ 3.00 f.o.b. 225.00 $ 665.00 
6-9-54— 

30 crates Pascal Celery 3’s @ 4.25 f.o.b. 127.50 

90 crates Pascal Celery 2%4’s @ 4.25 f.o.b. 382.50 

10 crates Pascal Celery 2%4’s @ 5.00 f.o.b. 50.00 560.00 
6-10-54— 

10 crates Pascal Celery 2%2’s @ 5.00 f.o.b. 50.00 

75 crates Pascal Celery 4’s @ 3.75 f.o.b. 281.25 

5 lugs Scallions @ 1.25 f.o.b. 6.25 837.50 
6-11-54— 

50 crates Pascal Celery 2’s @ 3.75 f.o.b. 187.50 

50 crates Pascal Celery 2%4’s @ 3.75 f.o.b. 187.50 

5 bags Carrots @ 4.50 f.o.b. 22.50 397.50 
6-14-54— 

35 crates Pascal Celery 4’s @ 3,25 f.o.b. 113.75 

20 crates Pascal Celery 2’s @ 4.00 f.o.b. 80.00 

50 crates Pascal Celery 2%4’s @ 3.50 f.o.b. 175.00 


20 crates Pascal Celery 2%’s @ 5.00 f.o.b. 100.00 
22 crates Pascal Celery 2%4’s @ 3.50 f.o.b. 77.00 545.75 
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6-15-54— 
75 crates Pascal Celery 6’s @ 2.50 f.o.b. 187.50 
35 crates Pascal Celery 4’s @ 3.00 f.o.b. 105.00 
20 crates Pascal Celery 2%’s @_ 5.00 f.o.b. 100.00 
20 crates Pascal Celery 2’s @ 3.75 f.o.b. 75.00 
5 crates Pascal Celery 2%’s @ 3.00 f.o.b. 15.00 


6-17-54— 
5 crates Pascal Celery 2’s @ 4.25 f.o.b. 21.25 
15 crates Pascal Celery 2%’s @ 4.25 f.o.b. 63.75 
19 crates Pascal Celery 2’s @ 4.25 f.o.b. 80.75 
50 crates Pascal Celery 2%’s @ 4.25 f.o.b. 212.50 
25 crates Pascal Celery 4’s @ 3.00 f.o.b. 75.00 


6-18-54— 
100 crates Pascal Celery 2%4’s @ 3.25 f.o.b. 325.00 
5 crates Pascal Celery 2’s @ 4.00 f.o.b. 20.00 
20 crates Pascal Celery 2%’s @ 4.00 f.o.b. 80.00 
5 crates Recoops Pascal Celery @ _ 2.40 f.o.b. 12.00 


6-21-54— 
25 crates Pascal Celery 4’s @ 3.25 f.o.b. 81.25 
50 crates Pascal Celery 2’s @ 4.00 f.o.b. 200.00 
40 crates Pascal Celery 2%’s @ 4.00 f.o.b. 160.00 
10 crates Pascal Celery R/C @_ 2.40 f.o.b. 24.00 
5 bags Carrots @ 4.50 f.o.b. 22.50 487.75 


6-22-54— 
80 crates Pascal Celery 2’s&2%’s @ 4.00 f.o.b. 320.00 320.00 


6-24-54— 
80 crates Pascal Celery 2’s&2%’s @ 4.50 f.o.b. 360.00 360.00 


TOTAL $5,046.25 


4. The several lots of celery, carrots, and scallions meeting 
the specifications of the foregoing contracts of sale were accepted 
by respondent at complainant’s place of business in New York 
and were transported by truck, in interstate commerce, to Newark, 
New Jersey. 


5. The total purchase price of the several lots of celery, 
carrots, and scallions is $5,046.25, of which only $4,238.25 has 
been paid, leaving due and owing by respondent to complainant the 
sum of $808.00. 


6. The formal complaint was filed on September 23, 1954, 
which was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
purchase prices of the several lots of celery, carrots, and scallions 
is in violation of Section 2 of the Act. Complainant should be 
awarded reparation in the amount of $808.00, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $808.00, with 
interest thereon at the rate of 5 percent per annum from July 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4188) 


DONNA CITRUS ASSOCIATION and C. E. DUNCAN PRODUCE COM- 
PANY v. WOODY HERRIN PRODUCE. PACA Docket No. 6242. De- 
cided February 18, 1955. 


Damages—Rejection of Commodity without Reasonable 
Cause—F.0.B. Sale—Suitable Shipping Condition 


Where complainants sold cabbage and carrots f.o.b. to respondent and the 
shipping inspection indicated the produce graded U.S. No. 1, but the 
shipment was delayed in transit and improperly iced, and destination 
inspection disclosed abnormal decay which resulted in respondent’s rejec- 
tion of the commodity and loss on resale, held, that as the facts indicate 
the produce was in suitable shipping condition as required by an f.o.b. 
sale and the risk of damage in transit, not caused by the shipper, under 
such a sale is assumed by the buyer, the respondent’s rejection of the 
produce was without reasonable cause and in violation of section 2 of 
the act and the damages under the circumstances amount to the differ- 
ence between the total invoices and the resale proceeds, and reparation 
should be jointly awarded to complainants in that sum. 


Mr. Joe M. Ratajack, of Mercedes, Texas, for complainant. Mr. Eulyse M. 
Smith, of Memphis, Tennessee, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on November 20, 1953, in which two 
complainant shippers seek to recover damages allegedly sus- 
tained by reason of respondent’s wrongful rejection of a mixed 
truck shipment of cabbage and carrots sold and tendered for 
delivery to him by complainants. Copies of the formal complaint 
and of the Department’s report of investigation were served, by 
registered mail, upon respondent on May 1, 1954. A copy of the 
Department’s report of investigation was served, by registered 
mail, upon counsel for complainants on the same date. Respondent 
filed an answer to the formal complaint denying the principal 
allegations thereof. 

Inasmuch as the amount involved herein is less than $500, 
evidence was submitted in accordance with the shortened method 
of procedure as set forth in Section 47.20 of the Rules of Practice. 
As provided by such procedure, complainants filed an opening 
statement. Respondent filed an answering statement, and com- 
plainants filed a reply thereto. This completed the submission of 
evidence. 


FINDINGS OF FACT 


1. Complainant Donna Citrus Association is a corporation, 
whose post office address is Donna, Texas. 


2. Complainant Cecil Edgar Duncan is an individual doing 
business as C. E. Duncan Produce Company, whose post office 
address is Donna, Texas. 


3. Respondent, Woody Herrin Produce, is a partnership com- 
posed of H. L. Herrin, W. V. Herrin and H. L. Herrin, Jr., whose 
post office address is 341 Washington Street, Memphis, Ten- 
nessee. At the time of the transactions involved herein, respondent 
was licensed under the Act. 


4, On or about March 18, 1958, contemplating the shipment 
of a perishable agricultural commodity in the course of inter- 
state commerce, complainant Donna Citrus Association and re- 
spondent entered into a contract for the sale by this complainant 
to respondent of 220 50-pound bags of U.S. No. 1 cabbage, at an 
agreed price of $1.00 per bag, f.o.b. 
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5. On or about March 18, 1953, contemplating the shipment 
of a perishable agricultural commodity in the course of inter- 
state commerce, complainant C. E. Duncan Produce Company 
and respondent entered into a contract for the sale by this 
complainant to respondent of 50 W/B crates of cello carrots, 
48’s, at an agreed price of $2.10 per crate, f.o.b. 


6. The contracts described in Findings of Fact Nos. 4 and 5 
above were negotiated between the parties by Joe M. Ratajack, a 
broker of Mercedes, Texas. 


7. The contracts described in Findings of Fact Nos. 4 and 5 
above, upon instructions issued to Ratajack by respondent, fur- 
ther provided that the produce be shipped to respondent by means 
which would incur freight charges of no more than 40¢ per 
package. On or about March 18, 1953, Ratajack called respondent 
by long distance telephone and discussed the method of shipment 
with a Mr. Bean, assistant to Woody Herrin. Upon being advised 
that shipment could not be made in a refrigerator truck at the 
40¢ rate specified, respondent instructed Ratajack to have ship- 
ment made in an open-top truck, and to have the shipment prop- 
erly iced. Pursuant to these instructions, Ratajack secured a 
truck and driver to make the trip at the specified rate per package. 


8. On or about March 18, 1953, complainant Donna Citrus 
Association loaded aboard truck for shipment to respondent 220 
50-pound bags of cabbage. A U.S.D.A.-Texas State Department 
of Agriculture inspection of this cabbage was completed at ship- 
ping point on March 18, 1953. The certificate evidencing this in- 
spection shows that the cabbage graded U. S. No. 1, Green. On 
or about March 19, 1953, complainant C. E. Duncan Produce 
Company loaded aboard the same truck for shipment to respon- 
dent 50 crates of cello carrots. A U.S.D.A.-Texas State Depart- 
ment of Agriculture inspection of these carrots was completed at 
shipping point on March 19, 1958. The certificate evidencing this 
inspection shows that the carrots graded U. S. No. 1, 34 inch 
minimum diameter. The shipment was iced with 8 bars of ice, for 
a charge of $9.20, which amount was paid by complainant C. E. 
Duncan Produce Company. Of the total freight charges on the 
shipment of $188.00, the sum of $100.00 was advanced to the 
truck driver by complainant Donna Citrus Association. The 
trucker was instructed by Ratajack to keep the truck properly 
iced en route to destination at Memphis, Tennessee. 
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9. On or about March 18 or 19, 1953, Ratajack sent the fol- 

lowing night letter to respondent: 
“HOLLEY TRUCK LEFT VALLEY ONE AYEM NINE- 
TEENTH 200 SACKS CHAUVIN GRANO USONE ONIONS 
3.25 220 SACKS USONE GREEN CABBAGE DONNA 
CITRUS ASSOCIATION 1.00 THIS FIRM ADVANCED 
HOLLEY 100.00 STOP 50 CRATES DUNCAN & SMITH 
CELLOS 2.10 TOPICE D&S 8.00 BALANCE FREIGHT 
HAUL DUE DRIVER 88.00 THANKS THESE ONIONS 
BEST IN VALLEY.” 

This night letter was received by respondent on March 19, 19538, 

and no objection was made thereto. 


10. On or about Saturday, March 21, 1958, the produce in 
controversy arrived at destination. The shipment was without ice. 
Respondent rejected the cabbage and carrots. 


11. A federal inspection was made of the cabbage in contro- 
versy at Memphis, Tennessee, on March 23, 1953, at 10:30 a.m. 
The certificate evidencing this inspection reads, in part, as follows: 


“Condition: In most sacks from 5 to 16%, many none, aver- 
age approximately 6% decay, generally Bacterial Soft Rot 
in early stages affecting wrapper and/or 2 to 4 head leaves. 
In addition, from 50 to 95%, average approximately 75% of 
heads show wrapper and/or 1 to 3 head leaves turning yel- 
low to yellow. Remainder fairly fresh, fairly good green 
color.” 


12. A federal inspection was made of the carrots in contro- 
versy at Memphis, Tennessee, on March 23, 1953, at 11:15 a.m. 
The certificate evidencing this inspection reads, in part, as follows: 

“Condition: From 10 to 100%, average approximately 60% 

decay. Decay is generally Bacterial Soft Rot in various 

stages, mostly advanced. Remainder of stock fairly fresh, 
fairly firm.” 


13. Ratajack resold the cabbage and carrots in controversy 
for complainants’ account, and received net proceeds therefrom 
of $84.00. 


14. The informal complaint was filed on April 18, 1953, which 
was within 9 months from the time the cause of action accrued. 
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CONCLUSIONS 


Respondent’s position is that he purchased the cabbage and 
carrots in controversy from Ratajack and not from complain- 
ants; that the sales were made on a delivered and not an f.o.b. 
basis; that respondent had nothing to do with the hiring of the 
truck driver and the selection of the truck, and is not responsible 
for the manner of shipment; and that the produce delivered was 
unmerchantable and not in suitable shipping condition. We shall 
discuss these defenses seriatim. 


The evidence shows that the cabbage and carrots in contro- 
versy were shipped to respondent, together with 200 sacks of 
onions shipped from Raymondville, Texas, by the Chauvin and 
McBride Produce Company. The onions were loaded in the truck 
at shipping point in Raymondville, Texas, and the driver there- 
after proceeded to Donna, Texas, where the cabbage and carrots 
were also loaded into the truck. Upon arrival at destination, re- 
spondent asked for and was granted a reduction in price on the 
onions. Respondent thereupon unloaded the onions and paid the 
Chauvin and McBride Produce Company the adjusted price there- 
for. The remainder of the shipment was rejected. The onion 
transaction is not directly involved in this proceeding. 


The record contains a copy of the invoice rendered respondent 
by the Donna Citrus Association on March 18, 1953, for the cab- 
bage. This invoice indicates that complainant Donna Citrus As- 
sociation is the seller of the cabbage. Also contained in the record 
is a copy of the invoice rendered by the C. E. Duncan Produce 
Company to respondent on March 19, 1953, for the carrots. This 
invoice indicates that the C. E. Duncan Produce Company is the 
seller of the carrots. Furthermore, the night letter sent by Rata- 
jack to respondent, quoted in Finding of Fact No. 9 above, shows 
the complainants as the shippers of the cabbage and carrots, and, 
more importantly, that an advance to the truck driver and a pay- 
ment for ice were made by the shippers. Respondent made no 
objection to this night letter. Clearly, these facts are inconsistent 
with respondent’s argument that he made the purchases from 
Ratajack and not from complainants. We conclude that complain- 
ants were the sellers and respondent the purchaser of the produce 
in controversy. 

Respondent next contends that the sales to him were made 


upon a delivered, and not upon an f.o.b. basis. In support of this 
argument, respondent has submitted evidence tending to show 
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that purchases made by him from other shippers were on a deliv- 
ered basis. Such evidence is unconvincing. The invoice rendered 
to respondent by the Donna Citrus Association on the cabbage 
in controversy specifically states “Mail check—Prices FOB Donna.” 
The invoice rendered respondent by the C. E. Duncan Produce 
Company does not contain either the term “f.o.b.” or the term 
“delivered.”” However, it does contain a charge of $9.20 for eight 
bars of ice, which would seem inconsistent with a delivered sale. 
The sworn statements of record submitted by Joe M. Ratajack, 
the broker who negotiated the two sales in controversy, are clearly 
and emphatically to the effect that the sales were made on an 
f.0.b. basis, and we so conclude. 


Respondent further contends that he had nothing to do with 
the hiring of the truck driver or with the selection of the truck. 
Complainant’s evidence is to the contrary. The affidavits executed 
by Ratajack are to the effect that Woody Herrin instructed him 
not to pay more than 40¢ per package freight for the shipment 
in controversy. Upon learning that it was impossible to obtain a 
refrigerator truck for the rate specified, Ratajack immediately 
called respondent and talked to a Mr. Bean, assistant to Woody 
Herrin; and Mr. Bean okayed the use of an open truck as long 
as said truck was iced properly. Ratajack’s affidavits are to the 
further effect that he arranged for shipment in an open truck as 
directed by respondent, and that after the produce was initially 
iced at shipping point, he instructed the driver to keep the ship- 
ment properly iced en route to destination. 


We conclude that the preponderance of the evidence as to this 
issue supports complainants’ position; and that, so far as com- 
plainants are concerned, shipment was made in accordance with 
contract requirements and instructions received from respondent. 


Respondent next contends that the produce was unmerchant- 
able and not in suitable shipping condition. Above we concluded 
that these were f.o.b. sales. The term “f.0.b.” is defined by the 
Regulations, 7 CFR 46.24(i) to mean “that the produce quoted 
or sold is to be placed free on board the boat, car or other agency 
of the through land transportation at shipping point, in suitable 
shipping condition (see definitions of ‘suitable shipping condi- 
tion,’ paragraphs (j) and (k) of this section), and that the 
buyer assumes all risk of damage and delay in transit not caused 
by the shipper, irrespective of how the shipment is billed. The 
buyer shall have the right of inspection at destination before the 
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goods are paid for, but only for the purpose of determining that 
the produce shipped complied with the terms of the contract or 
order at time of shipment, subject to the provisions covering 
suitable shipping condition. Such right of inspection shall not 
convey or imply any right of rejection by the buyer because of 
any loss, damage, deterioration, or change which has occurred in 
transit.” 

“Suitable shipping condition” is defined by the Regulations, 7 
CFR 46.24(j) to mean “in relation to direct shipments, . . . that 
the commodity, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at the 
destination specified in the contract of sale.” The record shows 
that the shipment in controversy left shipping point at 1:00 a.m., 
March 19, 1953, and arrived in Memphis, Tennessee, about 11:00 
a.m, on Saturday, March 21, 1953. Running time for trucks from 
Houston, Texas, and vicinity to Memphis, Tennessee, appears to 
be from 26 to 30 hours. Allowing additional running time of 10 
hours from Donna to Houston, Texas, this results in a total run- 
ning time from shipping point to destination of approximately 
36 to 40 hours. Accordingly, there was a delay en route herein 
of more than 18 hours. Furthermore, the shipment arrived at des- 
tination without ice. The truck driver stated to respondent that 
he had an axle breakdown which caused his delay. Under these 
circumstances, transportation service and conditions were not 
normal, Accordingly, the suitable shipping condition rule is not 
applicable. Floyd Silliman v. Akron Coffee & Grocery Company, 
10 A.D. 1100, 1103. 

The evidence of record indicates that the produce was mer- 
chantable at the time of loading; and there is little doubt that the 
deterioration complained of was not caused by the shippers. 

The complainant includes a claim for $88.00, the balance of the 
trucking charges which respondent failed to pay the truck driver. 
We have found above that these were f.o.b. sales, and that trans- 
portation of the produce was contracted for by Ratajack with the 
truck driver for the account of respondent. Accordingly, the un- 
paid trucking charges of $88.00 are due from respondent to the 
driver, and may not be awarded herein to complainants. 


The measure of each complainant’s damage herein is the dif- 
ference between its total invoice and the resale proceeds for the 
commodity sold by it. The invoice of the Donna Citrus Association 
amounted to $220.00, plus $100.00 advanced to the truck driver, 
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making a total amount due from respondent to this complainant 
of $320.00. The invoice of the C. E. Duncan Produce Company 
is for $105.00, plus $9.20 for ice, making a total amount due from 
respondent to this complainant of $114.20. The record shows that 
net proceeds of $84.00 were “realized by complainants upon the 
resale of the cabbage and carrots,” but the evidence does not 
reveal the net proceeds received for each commodity. Accordingly, 
it is impossible to determine from the record the portion of the net 
proceeds realized from the resale of the two commodities to be 
deducted from the invoice of each complainant in order to estab- 
lish each complainant’s individual damages. However, respond- 
ent’s total liability to the complainants is clearly revealed in the 
record. The combined total] damages sustained by the complain- 
ants, and respondent’s total obligation to them is $350.20, or 
complainants’ combined invoices minus the total amount realized 
upon the resale of the carrots and cabbage. As the complainants 
have distributed or will distribute among themselves the $84.00 
received as the net proceeds realized from the resale of the cab- 
bage and carrots, they are in a position to be able to apportion any 
reparation awarded to them in this proceeding accordingly. Each 
complainant will be able to subtract from its invoice the portion 
of the $84.00 it has received or will receive and to distribute a 
reparation award based on respondent’s established total liability 
in accordance with each complainant’s damage sustained as a 
result of respondent’s rejection of the cabbage and carrots in- 
volved herein without reasonable cause. It seems appropriate, 
therefore, to require respondent to pay the total amount of the 
proven damages to complainants jointly for distribution as sug- 
gested in these conclusions. 


Respondent’s rejection of the cabbage and carrots involved 
herein constitutes a violation of section 2 of the act, for which 
reparation in the amount of $350.20, with interest, should be 
awarded jointly to complainants. The facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainants, jointly, the sum of $350.20, plus interest thereon 
at the rate of 5 percent per annum from April 1, 1953, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4189) 


C. S. JUSTMAN v. WALLING, INC. PACA Docket No. 6414. Decided 
February 18, 1955. 


Rejection of Commodity without Reasonable Cause— 
Failure to Pay Balance Due on Resale—Default 


Where complainant alleged that he sold and delivered lettuce to respondent 
but respondent rejected the produce without reasonable cause which 
resulted in a loss on resale, and respondent failed to file an answer, held, 
such failure to answer is interpreted under the regulations as an admis- 
sion of the allegations and a waiver of oral hearing, and respondent’s 
rejection was without reasonable cause and in violation of section 2 of 
the act, and complainant should be awarded reparation in the amount 
of the loss sustained. 

Mr. C. S. Justman, of Brawley, California, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on January 25, 1954. A forma] com- 
plaint was filed on September 14, 1954. Complainant seeks an 
award of reparation in the amount of the loss allegedly sustained 
on a carload of lettuce sold to and rejected by respondent in 
January 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 11, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 8, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles Sidney Justman, 
trading as C. S. Justman, whose address is P. O. Box 239, Brawley, 
California. 
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2. Respondent, Walling, Inc., is a corporation whose address is 
33 Baumer Street, Johnstown, Pennsylvania. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. In the course of interstate commerce and by oral contract, 
complainant on January 12, 1954, sold to respondent 640 cartons 
of 2 dozen size, U.S. No. 1 lettuce, at $2.50 per carton, f.o.b. ship- 
ping point, plus 15 cents per carton for precooling and $5.00 for 
paper, or for a total price of $1,701. 


4. Lettuce meeting the specifications of the foregoing contract 
was shipped in car PFE 65447 from Brawley, California, in inter- 
state commerce, to respondent at Johnstown, Pennsylvania. Upon 
arrival at destination, respondent refused to accept the shipment 
in compliance with said contract of sale, and the lettuce was 
thereafter resold by complainant in New York, New York. 


5. The agreed purchase price of the carload of lettuce is 
$1,701. The net amount realized by complainant on resale follow- 
ing respondent’s rejection of the lettuce is $668.14, or a loss of 
$1,032.86 sustained by complainant as a result of the rejection. 


6. Formal complaint was filed on September 14, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s rejection of the carload of lettuce was without 
reasonable cause and in violation of Section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $1,032.86, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,032.86, with 
interest thereon at the rate of 5 percent per annum from February 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4190) 


WILLIAM J. MCCORMICK v. MACDOUGAL BROTHERS AND/OR STEU- 
BEN SNow Spups, INc. PACA Docket No. 6413. Decided Febru- 
ary 18, 1955. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 14 A.D. 124, applicable here. 


Mr. William M. McCormick, of Philadelphia, Pennsylvania, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on October 12, 1954. A formal 
complaint was filed on November 1, 1954. Complainant seeks an 
award of reparation in the amount of the alleged purchase price 
of three lots of potatoes sold and delivered to respondents in 
August 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 19, 1954. Copies of 
the report of investigation and the formal complaint were served 
upon respondents on November 20, 1954. Copies of a supplemental 
report of investigation were served upon complainant on Decem- 
ber 16, 1954, and upon’ respondents on December 18, 1954. 


At the time of service of the formal complaint, respondents 
were notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, William J. McCormick, whose 
post office address is 2902 Lewis Tower, Philadelphia, Pennsyl- 
vania. 
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2. Respondent, MacDougal Brothers, is a partnership com- 
posed of Dan MacDougal and Donald MacDougal, whose post office 
address is Avoca, New York. At the time of the transactions 
involved herein, this respondent was licensed under the Act. 


8. Respondent, Steuben Snow Spuds, Inc., is a corporation, 
whose post office address is Avoca, New York. At the time of the 
transactions involved herein, this respondent was licensed under 
the Act. 


4. In the course of interstate commerce and by oral contracts, 
complainant sold to respondents 3. lots of potatoes on the dates 
and terms indicated: 

August 18, 1954 300 ewt. U.S. No.1 A L. I. Katahdins at $3.15 del. $945.00 
August 16, 1954 345 ewt. U.S. No.1 A L. I. Katahdins at 2.85 del. 983.25 
August 26, 1954 300 cwt. U.S. No.1 A L. I. Katahdins at 2.60 del. 780.00 


$2708.25 


5. Three lots of potatoes meeting the specifications of the fore- 
going contracts of sale were shipped by truck from loading point 
on Long Island, New York, in interstate commerce, to respondents 
at Avoca, New York. Upon arrival at destination, respondents 


accepted the potatoes in compliance with said contracts of sale 
and made no complaint with respect thereto. 


6. The total purchase price of the 3 lots of potatoes is $2708.25, 
no part of which has been paid by respondents to complainant. 


7. The formal complaint was filed on November 1, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondents to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 


The failure of respondents to pay promptly to complainant the 
agreed purchase price of the 3 lots of potatoes is in violation of 
Section 2 of the Act. Complainant made an error of $100 in his 
invoice of August 16, 1954. Three hundred forty-five bags of 
potatoes at $2.85 is $983.25, instead of $1,083.25. Complainant 
should be awarded reparation in the amount of $2,708.25, with 
interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order respondents shall 
pay to complainant, as reparation, the sum of $2,708.25, with 
interest thereon at the rate of 5 percent per annum from Septem- 
ber 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4191) 


M. C. RAGATZ COMPANY v. CRAFT GROCERY COMPANY. PACA 
Docket No. 6040. Decided February 21, 1955. 


Failure to Pay Net Proceeds—Contract of Purchase and 
Sale — Lack of Written Confirmation — Cancellation — 
Damages 


Where respondent requested seed potatoes at a certain price and complainant 
made a counter-offer at a higher price which respondent accepted, but 
about a month prior to the delivery date respondent cancelled the con- 
tract and refused delivery which resulted in a loss to complainant on 
resale, held, by accepting the counter-offer respondent completed the 
contract, and failure of complainant to furnish a written confirmation 
of the contract did not affect its validity nor render it voidable at 
respondents option, and respondent’s refusal to accept the potatoes is a 
violation of section 2 of the act, and complainant is entitled to reparation 
for the difference between the net amount recovered on resale and the 
net contract price. 


. Joseph C, Lewis, of Lexington, Kentucky, for complainant. Mr. Troy D. 
Savage, of Lexington, Kentucky, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed with the Department on May 22, 1953, 
it is alleged that complainant, by a written contract, sold to re- 
spondent 800 100-pound sacks of Blue Tag Certified seed Cobbler 
potatoes at the agreed price of $5.94 per sack, delivered Man- 
chester, Kentucky, to be shipped from the Red River Valley of 
Minnesota-North Dakota. It is alleged, further, that complainant 





156 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 155 


shipped potatoes of the kind and quality contracted for in two 
carloads and tendered the potatoes to respondent at Manchester, 
Kentucky, but that respondent refused to accept them. Complain- 
ant alleges, further, that the potatoes were resold and after 
deducting the proceeds received from the resale, that a net loss 
of $1,291.26 resulted, for which amount claim is made. 


A copy of the complaint was served on respondent by regis- 
tered mail on July 18, 1953, together with a copy of the report of 
investigation prepared by the Department. Complainant also 
received a copy of the report of investigation on July 13, 1953. 
Respondent’s answer was filed with the Department on July 24, 
1953. 


Respondent denies entering into the contract for the seed pota- 
toes as alleged in the complaint, and denies any liability in any 
amount in connection with such contract. Respondent requested 
an oral hearing. 


Oral hearing was held at Manchester, Kentucky, on May 11, 
1954. Both parties were represented by counsel. The testimony 
of William A. Borchardt, Ernest R. Gray, and H. M. Fraley was 
introduced for the complainant. Sam K. Craft and Violet L. Craft 
testified on respondent’s behalf. Briefs were submitted by both 
parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Michael C. 
Ragatz, Loretta C. Ragatz, and William A. Borchardt, doing busi- 
ness as M. C. Ragatz Company, whose post office address is P. O. 
Box 281, East Grand Forks, Minnesota. 


2. Respondent is an individual, Sam K. Craft, doing business 
as Craft Grocery Company, whose post office address is Man- 
chester, Kentucky. At the time of the transaction involved in this 
case, respondent was not licensed, but was subject to license under 
the Act. Upon payment of arrearage a license was issued to 
respondent on April 20, 1953. 


38. On or about December 2, 1952, in the course of interstate 
commerce, complainant, by an oral contract, contracted to sell to 
respondent 800 100-pound sacks of Blue Tag Certified seed Cobbler 
potatoes for $5.94 per sack, delivered Manchester, Kentucky, the 
first carload to be shipped March 1, and the second March 10, 
1953. 
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4. On February 11 and 12, 1953, respondent notified com- 
plainant in writing that the order was cancelled and instructed 
complainant not to ship the potatoes. 


5. On or about March 3, 1953, complainant resold 400 100- 
pound sacks of Blue Tag Certified seed Cobbler potatoes to the 
Fadler Produce Company of Pittsburg, Kansas, for the net amount 
of $1,217.47, which represents the full market value of the pota- 
toes at that time. 


6. On or about March 12, 1953, complainant resold 400 100- 
pound sacks of Blue Tag Certified seed Cobbler potatoes to J. B. 
Kittrell & Company of Greenville, North Carolina, for the net 
amount of $1,194.33, which represents the full market value of 
the potatoes at that time. 


7. The net contract price for the 800 sacks of potatoes origin- 
ally sold to respondent, with freight, carrier protective service 
charges, and tax deducted, amounts to $3,703.06, and after the 
net proceeds of the resale of the potatoes is applied to this price, 
a loss of $1,291.26 remains, no part of which has been paid by 
the respondent. 


8. Formal complaint was filed on May 22, 1953, which was 
within nine months after the accrual of the cause of action. 


CONCLUSIONS 


The only matter in dispute in this case is whether a contract 
was ever entered into between the parties. It is contended in 
respondent’s behalf that, although respondent placed an order for 
the 800 sacks of seed potatoes with complainant’s broker, the order 
was never accepted and confirmed, and, therefore, respondent was 
free to cancel the order without incurring any liability in con- 
nection therewith. Respondent points out that after the order 
was placed with complainant’s broker, respondent requested a 
written confirmation of the order on several occasions, and that 
such confirmation was never furnished. 

_The evidence discloses that the original negotiations leading 
up to the contract in this case were carried on between respondent 
and the broker acting on behalf of complainant early in November 
1952. Respondent requested quotations on 800 sacks of seed 
potatoes. The broker next visited respondent on or about Novem- 
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ber 12, 1952, and quoted the price of $5.81 per sack for the seed 
potatoes. Respondent advised the broker that he would take 800 
sacks of the potatoes at this price, and the broker placed respond- 
ent’s order with complainant. By a letter dated November 24, 
1952, complainant advised the broker that it would consider the 
order confirmed at the $5.81 price if necessary, but that the 
broker should endeavor to get $5.94 per sack for the potatoes to 
take care of the 13 cent per cwt. freight differential between 
Lexington and Manchester, Kentucky. The broker conveyed com- 
plainant’s counter-offer to respondent and respondent agreed to 
buy the potatoes at $5.94 per sack and requested that one car of 
the potatoes be delivered on March 1 and the other on March 10, 
1953. The broker advised complainant of respondent’s acceptance 
of the counter-offer by letter dated December 2, 1952, and on 
December 5, 1952, complainant advised the broker that the con- 
tract was entered in their records at the price of $5.94 per sack. 


When the broker visited respondent on or shortly before Decem- 
ber 2, 1952, he had written authority from complainant to sell 
the potatoes to respondent at $5.94 per sack for delivery around 
March 1, 1953. This was a counter-offer inasmuch as respondent 
had previously offered to buy the potatoes at $5.81 per sack. 


Respondent accepted the counter-offer tendered by the broker on 
complainant’s behalf, thus completing the contract. The alleged 
failure of complainant to furnish a written confirmation of the 
contract did not affect its validity nor render it voidable at 
respondent’s option. Therefore, it is concluded that respondent’s 
refusal to accept the potatoes constituted a violation of Section 2 
of the Act. 


There is no dispute with regard to the resale of the potatoes. 
The potatoes were resold at the times they were to have been 
delivered to respondent under the contract. During the course of 
the trial, respondent stipulated that the prices obtained in the 
resale of the potatoes represented the full current market prices 
thereof. The net amount of $2,411.80 was recovered by complain- 
ant in the resale, which is $1,291.26 less than the contract price 
which respondent was obligated to pay reduced by the costs of 
freight, carrier protective services, and tax which would haye 
been involved in delivering the potatoes to respondent. Accord- 
ingly, reparation should be awarded complainant in the amount 
of $1,291.26 plus interest, and the facts of this case should be 
published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant reparation in the amount of $1,291.26, with 
interest thereon at the rate of 5 percent per annum from April 1, 
1953, until paid. 

Copies of this order shall be served on the parties, and the facts 
and circumstances of this case as reported herein shall be 
published. 


(No. 4192) 


SANTUCCI PRODUCE v. LEON TULIN. PACA Docket No. 6410. De- 
cided February 21, 1955. 


Failure to Pay Purchase Price of Watermelons and 
Cantaloups—Default 


Headnotes in 14 A.D. 124, applicable here. 


Collins & Collins, of Wilkes-Barre, Pennsylvania, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 19380, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 16, 1954. A formal 
complaint was filed on November 17, 1954. Complainant seeks an 
award of reparation in the amount of the alleged purchase price 
of 3 lots of watermelons and cantaloups sold and delivered to 
respondent in July and August 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 10, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, A. P. Santucci, doing business 
as Santucci Produce, whose post office address is 157 South 
Pennsylvania Avenue, Wilkes Barre, Pennsylvania. 


2. Respondent is an individual, Leon Tulin, whose post office 
address is 880 West Race Street, Pottsville, Pensylvania. At the 
time of the transactions involved herein, respondent was licensed 
under the Act. 


3. In the course of interstate commerce and by oral contracts 
on July 27, July 28 and August 3, 1954, complainant sold to 
respondent three lots of watermelons and cantaloups, which had 
been shipped in interstate commerce to complainant from the 
State of Florida, for a total agreed price of $616.45. 


4. Watermelons and cantaloups meeting the specifications of 
the foregoing contracts were delivered to and accepted by re- 
spondent, who made no complaint with respect thereto. 


5. The invoice price of the watermelons and cantaloups is 
$616.45, no part of which has been paid by respondent to com- 
plainant. 


6. The formal complaint was filed on November 17, 1954, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the three lots of watermelons and cantaloups is in 
violation of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $616.45, with interest, and the facts 
should be published. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $616.45, with in- 
terest thereon at the rate of 5 percent per annum from September 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4193) 


TRAUTMANN BROTHERS v. WM. F. HELM & SON. PACA Docket 
No. 6369. Decided February 21, 1955. 
Dismissal of Petition for Reconsideration 
Complainant’s petition for reconsideration is dismissed for failure to show 
error in the previous order. 
Trautmann Brothers, of Hereford, Texas, complainant, pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


On January 12, 1955, respondent filed a petition for reconsid- 
eration of an order entered December 10, 1954, awarding repara- 
tion to complainant by default. The petition is in effect a motion 
to reopen the proceeding and to allow the respondent to file an 
answer. The respondent says in effect that it was unaware of the 
necessity of filing an answer to the complaint. Examination of 
the respondent’s petition and reexamination of the papers filed 
in the proceeding lead to the conclusion that the petition should 
be denied. 

ORDER 


Respondent’s petition that the order of December 10, 1954, be 
set aside and that respondent be allowed to file an answer is 
denied. 

The stay order entered January 6, 1955, is vacated and the 
reparation awarded in the order of December 10, 1954, shall be 
paid within 30 days from the date of this order. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4194) 


MARIO J. VANONI v. M. S. TOLEDO COMPANY. PACA Docket No. 
6412. Decided February 21, 1955. 


Failure to Pay Share of Net Proceeds on Joint Account— 
Default 


Where complainant sought an award of reparation in the amount of the 
alleged balance due him of the net proceeds realized from the sale of 
mixed vegetables delivered to respondent for handling on a joint account 
basis, and respondent failed to file an answer, held, respondent’s failure 
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to answer constitutes a waiver of oral hearing and an admission of the 
facts alleged, and respondent’s failure to pay complainant one half of 
the net proceeds is in violation of section 2 of the act for which com- 


plainant should be awarded reparation. 


Beard and Bradley, of El Centro, California, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 20, 1954. A formal complaint 
was filed on November 22, 1954. Complainant seeks an award 
of reparation in the amount of the alleged balance due him of 
the net proceeds realized from the sale of numerous lots of 
lettuce, cabbage, and romaine delivered to respondent for han- 
dling on a joint account basis during November and December 
1953, and January, February and March 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 11, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 21, 1954. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Mario J. Vanoni, whose post 
office address is 1051 South Imperial Avenue, El Centro, Cali- 


fornia. 


2. Respondent is an individual, Morris S. Toledo, doing busi- 
ness as M. S. Toledo Company, whose address is Room 716, 900 
Wilshire Boulevard, Los Angeles 17, California. At the beginning 
of the transaction involved herein, respondent was licensed under 
the Act, but his license expired on January 3, 1954. On March 13, 
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1954, after payment of accrued arrearage and the annual fee, 
respondent was issued a new license. 


3. In the course of interstate commerce and by contract in 
writing, complainant on November 5, 1953, entered into a joint 
account agreement with respondent and one Ted Root, covering 
the growing, harvesting, selling, packing, and shipping of all the 
cabbage, lettuce, and romaine to be grown by complainant on a 
certain 240-acre tract of land located in Imperial County, Cali- 
fornia. 


4. Pursuant to the foregoing agreement, respondent paid to 
complainant $24,000, in consideration of which respondent was 
to receive one-half the net proceeds realized from the sale of said 
cabbage, lettuce, and romaine. The agreement provided that 
respondent would advance all packing costs upon being billed 
therefor by Root, and Root would harvest, pack, ship, and sell 
all of the said cabbage, lettuce, and romaine, and provide the 
necessary labor and materials to harvest, dry-pack, and dispose 
of said crop, for which Root was to receive certain stipulated 
amounts per crate and/or carton. 


5. During the period beginning November 24, 1953, through 
March 26, 1954, approximately 60 lots of lettuce, 89 lots of 
cabbage, 16 lots of romaine, 2 lots of lettuce and romaine, and 
1 lot of cabbage and romaine were shipped in accordance with the 
foregoing agreement in car lots, or less than car lots, from loading 
points in the State of California to destinations in Colorado, 
Oregon, Illinois, North Dakota, Kentucky, New York, Ohio, West 
Virginia, Michigan, Missouri, Virginia, Washington, Montana, 
Utah, California, and Canada, and were sold by or for the account 
of respondent. Some of the cabbage, lettuce, and romaine were 
disposed of for the account of respondent as acreage. 


6. The total amount of the net proceeds, after deducting 
allowable costs, derived from the sale of the cabbage, lettuce, and 
romaine grown by the complainant on the 240-acre tract of land 
and sold by or for the account of respondent under the joint 
account agreement, is $44,721.44, of which complainant’s one-half 
share is $22,360.72. Of the latter amount, respondent has paid to 
complainant only $15,804.33, leaving a balance of $6,556.39 due 
and owing to complainant from respondent on the joint account 
deal. Respondent has not rendered a complete acccount sales to 
complainant covering the joint account transaction. 





164 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 164 


7. Complainant owes respondent on other deals the sum of 
$1,351.50 and, therefore, has limited his claim for reparation in 
this case to $5,204.89. 


8. The formal complaint was filed on November 22, 1954, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). ; 


Respondent’s failure to render a complete account sales to 
complainant covering the joint account transaction and to pay 
promptly to complainant one-half of the net proceeds derived 
from the sale of the cabbage, lettuce, and romaine in question are 
in violation of Section 2 of the Act. Complainant should be 
awarded reparation in the amount of $5,204.89, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $5,204.89, with 
interest thereon at the rate of 5 percent per annum from April 1, 
1954, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


r 


™ (No. 4195) 
PACA Docket No. 6069. Dismissed February 21, 1955. 


Evidence—Failure to Prove Allegations in Complaint— 
Contract of Purchase and Sale—Dismissal 


Where complainant alleged that it sold five carloads of potatoes to respondent 
but respondent denied making the purchase, and the circumstances 
indicate respondent’s version is correct, and respondent did nothing to 
serve as an acknowledgment that he agreed to the sale, held, complainant 
has failed to sustain its burden of proof, and the complaint is dismissed. 
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Mr. George V. Blanchard, of Blanchard & Flora, and Mr. Floyd L. Harding, 
both of Presque Isle, Maine, for complainant. Mr. William L. DeLeon 
and Mr. H. W. Slabaugh, of Slabaugh, Guinther & Pflueger, both of 
Akron, Ohio, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed with the Department on June 15, 
1953, in which it is alleged that complainant contracted to sell 
five carloads of U.S. No. 1, Size A, Katahdin potatoes to respond- 
ent for $5.25 per hundredweight, f.o.b. * * *, each carload to 
contain 450 one-hundred pound sacks, for shipment during the 
month of March 1953, at respondent’s option, respondent to pay 
a deposit of $200 on each of the carloads. Complainant alleges, 
further, that respondent placed the order for the potatoes with 
a broker, and that the order was transmitted by the broker to 
complainant and was confirmed by complainant through an ex- 
change of teletype communications and that, in reliance on the 
contract, complainant entered into contracts with potato pro- 
ducers to fill the order. Complainant alleges that respondent failed 
and refused to issue shipping instructions on the five carloads 
of potatoes and, as a consequence, complainant was compelled to 
resell them for the best prices available; and that the resale of 
the potatoes netted complainant the sum of $3,572.93, which sum, 
when deducted from the purchase price, leaves complainant with 
a loss of $8,234.91, for which an award of reparation is demanded. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent by 
registered mail on July 10, 1953. Complainant was served with 
a copy of the report of investigation on July 13, 1953. Respond- 
ent’s answer was filed on September 4, 1953. 

Respondent denies ever placing an order for five carloads of 
potatoes as alleged in the complaint, and denies any liability in 
connection with the alleged contract. 

Oral hearing was held at * * *, on May 28, 1954. Both parties 
were represented by counsel. * * *, * * * and * * * testified for 
complainant. * * *, * * * and * * * testified for respondent. Briefs 
were submitted by both parties. 
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FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office 
address is * * *, 


2. Respondent, * * * is an individual doing business as * * *, 
whose address is * * *. At the time of the transaction involved in 
this proceeding, respondent was licensed under the act. 


8. On or about August 11, 1952, * * *, a fresh produce broker, 
offered to sell to respondent ten carloads of U.S. No. 1, Size A, 
Katahdin potatoes, for delivery in March 1953. * * *, agent for 
respondent, advised * * * that he might take five of the carloads, 
and that he would let him know. 


4. On or about August 18, 1952, respondent received from 
the broker a written confirmation of sale issued by complainant 
covering five carloads of Katahdin-type potatoes, U.S. No. 1, 
Size A, Blue Goose brand. The confirmation was accompanied 
by a letter from the broker instructing respondent to sign the 
confirmation of sale and to return it to the broker, together 
with a check for $1,000 deposit. Respondent immediately returned 
the confirmation to * * * unsigned, and advised the broker by 
telephone that he had not purchased the potatoes. The broker 
returned the confirmation to respondent two additional times, and 
each time respondent returned the confirmation unsigned, denying 
that the potatoes had been purchased. 


5. On March 3, 1953, complainant dispatched a telegram to 
respondent demanding shipping instructions on the five carloads 
of potatoes and advising that if shipping instructions were not 
received within the week, the potatoes would be sold for re- 
spondent’s account. Respondent replied by telegram dated March 
4, 1953, denying that any contract had been entered into for the 
purchase of the potatoes. 


6. During the month of March 1953, complainant resold the 
five carloads of potatoes for the net amount of $3,572.93. Although 
demand has been made by complainant upon respondent for the 
amount of damages allegedly sustained by complainant as the 
result of respondent’s refusal to accept the potatoes, no payment 
has been made. 


7. The formal complaint was filed on June 15, 1958, which 
was within nine months after the accrual of the alleged cause 
of action. 
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CONCLUSIONS 


The only issue in this case is whether or not * * *, buying 
agent for respondent, agreed to purchase the five carloads of 
potatoes as alleged by complainant. The only testimony about 
the conversations between the parties leading up to the making 
of the alleged contract was given by * * * and * * *. 


* * * testimony on the subject was as follows: On August 11, 
1952, complainant advised * * * by teletype that they had 10 
carloads of Maine potatoes for March 1953 delivery available for 
sale. * * * was in * * * office at the time this message was 
received, and * * * asked him if he were interested. * * * asked 
* * * what he thought of the deal and * * * replied that he had 
sold quite a few contracts for future delivery—as fast as they 
were being offered. * * * then stated that he would take five 
carloads of the potatoes for March delivery. * * * immediately 
dispatched a teletype order to complainant for the five carloads 
of potatoes and in about 20 minutes, complainant teletyped a 
confirmation of the order. * * * advised * * * that his order was 
confirmed before * * * left the office. 


* * * version of the conversations in * * * office on August 11, 
1952, was as follows: He was in * * * office on other business. * * * 


offered to sell him the ten carloads of Maine potatoes for future 
delivery. Terms of sale and prices were not discussed. * * * 
advised * * * that he might be interested in buying five carloads 
of the potatoes, and that he would let * * * know if he wanted 
them. * * * was in * * * office only a few minutes on this occasion, 
and knew nothing of any order that * * * sent to complainant by 
teletype, nor of any confirmation of that order from complainant. 
In fact, no further mention was made of the potatoes for a week, 
although * * * talked with * * * several times in the interim. 


A week after the meeting of August 11, * * * received a written 
confirmation of sale issued by complainant covering five carloads 
of potatoes for March 1953 delivery. The confirmation had been 
forwarded to him by * * * who instructed * * * to sign the con- 
firmation and return it to him together with a check for $1,000 
deposit on the five carloads. Upon receipt of this confirmation, 
* * * immediately called * * * by telephone and stated that he 
had not bought any potatoes, but had merely said that if he 
wanted the potatoes he would let * * * know. * * * immediately 
returned the confirmation to * * * unsigned. * * * sent the 
confirmation to * * * two additional times during the following 
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week, and requested him to sign it. Each time * * * returned the 
confirmation unsigned and denied making the contract. 

An important factor to be taken into consideration in evaluat- 
ing the evidence in this case is the language difficulty of * * * 
It was evident at the hearing that * * * understands and speaks 
the English language to a very limited degree. Moreover, he 
evidenced an inclination to cover up his language difficulty by 
giving affirmative answers to questions the meaning of which 
he did not comprehend. Another factor to be considered is that 
respondent had never before purchased potatoes for future de- 
livery from * * * or from anyone else, and * * * usual business 
with * * * was for the immediate purchase of respondent’s cur- 
rent day to day needs of fruit and vegetables. It seems reasonable 
to assume that he would not place so large an order for potato 
futures for the first time on the spur of the moment without 
first consulting with his wife who is the owner of the business, 
and giving careful consideration to the proposition. At no time 
did Galizio do anything that would in any way serve as an 
acknowledgement that he had agreed to buy the potatoes. 


It is concluded that complainant has failed to sustain its burden 
of proving that respondent agreed to purchase the five carloads 
of potatoes. Accordingly, respondent’s refusal to accept the ship- 
ments was not in violation of section 2 of the act and the com- 
plaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 4196) 


In re Ray J. DIEKEMPER. PACA Docket No. 6203. Decided Feb- 
ruary 23, 1955. 


Revocation of License—Repeated and Flagrant Violations 
of the Act—Disciplinary Proceeding—Failure to Pay Net 
Proceeds to Consignor 


Where respondent sold shipments of potatoes on behalf of a consignor but 
did not pay over to said shipper the net proceeds from the sales, held, 
respondent’s use of consignor’s funds for his own purposes is in violation 
of section 2 of the act, and as such violations were repeated and flagrant, 
they warrant revocation of respondent’s license under section 8 of the act. 
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Defense of Financial Difficulty in Disciplinary Proceeding 


Financial difficulty is not a meritorious defense in a disciplinary proceeding 
under the act. 


Mr. Frederick W. Woodley, for complainant. Ray J. Diekemper, of Lubbock, 
Texas, respondent, pro se. Glen J. Gifford, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by the complaint of T. C. Curry, Regulatory Branch, 
Fruit and Vegetable Division, Agricultura] Marketing Service. 
The complainant charges that the respondent has repeatedly or 
flagrantly violated provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended, hereinafter referred to as the act, 
in failing to remit the proceedings received from the sale of 3 car- 
loads of potatoes shipped by W. W. and W. T. Newcomb, Inc., 
Burley, Idaho, in the course of interstate commerce. 


The respondent filed an answer to the complaint in which he 
admitted the allegations of the complaint and that he had failed 
to remit tc the shipper of said potatoes the amounts set forth in 
the complaint but denied that his failure to do so was flagrant or 
repeated as charged in the complaint. Respondent requested an 
oral hearing in relation thereto. Pursuant to notice a hearing was 
held at 10:00 a.m., October 15, 1954, in the Conference Room, 
Veterans Administration Building, 1616 19th Street, Lubbock, 
Texas. 

Rogers Robinson, an attorney from the regional Office of the 
Solicitor of Agriculture, Denver, Colorado, appeared for the plain- 
tiff and the respondent appeared in person and was not repre- 
sented by counsel. Hearing Examiner Glen J. Gifford issued a 
report recommending that the respondent’s license be revoked. 
The respondent filed a statement objecting to the hearing exam- 
iner’s recommendation. This decision and order adopt the hear- 
ing examiner’s recommendations. 


FINDINGS OF FACT 


1. Respondent is an individual who, at the time mentioned in 
the complaint, was trading in his own name at Lubbock, Texas, 
selling potatoes, a perishable agricultural commodity, in the 
course of interstate commerce for and on behalf of another. 
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2. License No. 132495 was issued to respondent under the pro- 
visions of the act on February 19, 1951, has been renewed on each 
anniversary date through to February 19, 1955, and is now in 
effect. 


3. In the following instances respondent sold in the course of 
interstate commerce for and on behalf of W. W. and W. T. New- 
comb, Inc., Burley, Idaho, 3 carloads of potatoes, the net proceeds 
from which sales he has failed, neglected or refused to pay over 
to said shipper as follows: 


a. Respondent sold 360 sacks of Utility Grade potatoes 
contained in car PFE 4031 shipped from Murtaugh, Idaho, 
December 24, 1951, to Stalter Bros. Produce, Lubbock, Texas, 
on or about December 26, 1951, at $4.25 per sack, or for 
$1,530 delivered, at Lubbock, Texas, and for net proceeds of 
$733.39 after deducting $380.11 transportation charges from 
shipping point to destination; $83 expenses incurred recon- 
ditioning the shipment, allowance for $297.50 loss of 70 bags 
of potatoes reconditioning at the $4.25 per sack contract 
price, and respondent’s $36 brokerage fee. The aforesaid 
buyer paid the sum of $769.39 but the respondent has failed, 


neglected or refused to pay W. W. and W. T. Newcomb, Inc., 
the $733.39 net proceeds realized and due. 


b. Three hundred sixty sacks of Idaho Standard Grade 
and U. S. No. 1, Size A Grade potatoes contained in car PFE 
66587 shipped from Burley, Idaho, January 9, 1952. Respon- 
dent reports this shipment was sold to the Lubbock, Texas, 
branch of the Ben E. Keith Company (main office Fort 
Worth, Texas) at $5.06 per sack for the 100 sacks of U. S. 
No. 1, Size A, and at $4.81 per sack for the 260 sacks of 
Idaho Standard Grade, or for $1,756.60 delivered at Lubbock; 
and for net proceeds of $1,342.49 after deducting $378.11 
transportation charges from shipping point to destination 
and respondent’s $36 brokerage fee. Respondent was paid 
$1,378.49 by the aforesaid buyer but he has thereafter failed, 
neglected or refused to pay W. W. and W. T. Newcomb, Inc., 
the $1,342.49 net proceeds realized and due. 


c. Three hundred sixty sacks of U. S. No. 1, Size A pota- 
toes contained in car PFE 62223 shipped from Burley, Idaho, 
January 7, 1952. Respondent reports this shipment was sold 
as follows: 
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January 17, 1952—200 sacks to South Plains Grocers at $5.75 $1,150.00 
January 17, 1952— 75 sacks to W. O. Wooten at 5.75 431.25 
January 18, 1952— 60 sacks to W. O. Wooten at 5.50 830.00 
January 18, 1952— 25 sacks to Stalter Bros. Produce at 5.75 143.75 


$2,055.00 


Net proceeds realized were $1,631.62 after deducting $387.38 in 
railroad and transportation charges from shipping point to desti- 
nation and respondent’s brokerage fee of $36. Respondent re- 
ceived the net sum of $1,667.62 for this shipment but he has 
thereafter failed, neglected or refused to pay W. W. and W. T. 
Newcomb, Inc., the $1,631.62 net proceeds realized and due. 


4. Respondent sold for the account of W. W. and W. T. New- 
comb, Inc., other cars of potatoes; namely, PFE 92755; PFE 
4522; PFE 95530; PFE 2997, and PFE 44585, on each of which 
his unpaid brokerage fee was $36, or the sum of $180. Respon- 
dent also made a $100 payment on account to said Newcomb dur- 
ing August 1953. These credits to respondent reduce to $3,427.50 
the balance in net proceeds due and owing from him to W. W. and 
W. T. Newcomb, Inc., for cars of potatoes PFE 4031; PFE 66587, 
and PFE 62223. The amount that respondent has failed to account 
for is $3,427.50. 


CONCLUSIONS 


The facts found above show that the respondent used for his 
own purposes funds in the nature of trust funds, that is funds 
belonging to the consignor of the shipments involved. Such actions 
violated section 2 of the act and, in addition to being repeated, 
were flagrant and warrant revocation of the respondent’s license 
under section 8 of the act. In re United Produce Company, 10 
A.D. 33 (1951); in re Vincent J. Squillante, Inc., 13 A.D. 304 
(1954). 

The respondent states that his use of the consignor’s proceeds 
was due to the financial costs of an illness, that his health has 
been poor and that consequently he has not yet been able to pay 
back the shipper but that he expects his business to be such this 
spring that he will be able to do. The respondent’s contentions 
are not persuasive, and we conclude that in the public interest his 
license should be revoked. 


ORDER 


Effective 10 days after the date hereof, the respondent’s license 
under the act is revoked, and the facts set forth herein shall be 
published. 
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(No. 4197) 


WATSONVILLE EXCHANGE, INC. v. M. S. TOLEDO COMPANY. PACA 
Docket No. 6425. Decided February 23, 1955. 
Failure to Pay Purchase Price of Lettuce—Default 
Headnotes in 14 A.D. 124, applicable here. 


Wyckoff, Parker, Boyle & Pope, of Watsonville, California, for complainant. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 27, 1954. A formal 
complaint was filed on December 6, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of 4 
carloads of lettuce sold and delivered to respondent in September 
1954, 

A copy of the report of investigation made by the Department 
was served upon complainant on December 28, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 30, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Watsonville Exchange, Inc., is a corporation 
whose address is P. O. Box 809, Watsonville, California. 


2. Respondent is an individual, Morris Samuel Toledo, doing 
business as M. S. Toledo Company, whose address is Apt. 4, 7130 
Hollywood Boulevard, Los Angeles, California. At the time of 
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the transactions involved herein, respondent was licensed under 
the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent 4 carloads of lettuce on the dates 
and terms indicated: 

Unit 
Date Car No. Quantity Price Extension Total 


9/18/1954 PFE 8240 640 cartons, 2s $1.25 f.o.b. $800.00 
Precooling 15 96.00 $ 896.00 


9/18/1954 PFE 3110 600 cartons, 2s 1.25 f.o.b. 750.00 
Precooling 15 90.00 840.00 


9/14/1954 PFE 46565 600 cartons, 2s 1.35 f.o.b. 810.00 
Precooling 15 90.00 900.00 


9/14/1954 PFE 7214 640 cartons, 2s 1.35 f.o.b. 864.00 
Precooling 15 96.00 960.00 


Grand Total $3596.00 


4. Four carloads of lettuce meeting the specifications of the 
foregoing contracts were shipped from Watsonville, California, 
in interstate commerce, to respondent at Kansas City, Missouri. 
Upon arrival at destination, respondent accepted the four car- 
loads of lettuce in compliance with said contracts of sale and 
made no complaint with respect thereto. 


5. The purchase price of the 4 carloads of lettuce is $3596.00, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on December 6, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the four carloads of lettuce is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $3596.00, with interest, and the facts should 
be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $3596.00, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4198) 
PACA Docket No. 6110. Dismissed February 23, 1955. 


Dismissal—Failure to Prove Allegations in Complaint— 
Consignment Agreement—Misrepresentation—Failure to 
Disclose Information 


Where complainant sold a carload of U.S. No. 1 peaches to respondent and 
the peaches delivered failed to grade U.S. No. 1 due to bruises, and 
respondent advised complainant who agreed to let respondent sell the 
peaches for complainant’s account, but due to respondent’s alleged mis- 
representations, complainant suffered a loss, held, in order to avoid the 
new contract, complainant must show that it was induced to enter into 
the contract by reason of material misrepresentations by respondent, or 
by reason of respondent’s failure to disclose material information which 
it was under a duty to disclose, and as complainant has failed to do this, 
the complaint should be dismissed. 


Muchin & Muchin, Manitowoc, Wisconsin, for complainant. Mr. George C. 
Wilson, Detroit, Michigan, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on May 28, 
1952. A formal complaint was filed on July 22, 1953. Complainant 
alleges that respondent rejected without reasonable cause a car- 
load of peaches sold to respondent during September 1951: that 
respondent misrepresented the condition of the peaches on arrival 
and thereby induced complainant to authorize respondent to sell 
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the peaches for complainant’s account; and that by reason of such 
misrepresentation respondent caused complainant to sustain dam- 
ages in the amount of $999.22. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent by 
registered mail on October 10, 1953. By similar means, a copy 
of the report of investigation was served on complainant’s at- 
torneys on the same date. 


In an answer filed November 12, 1953, respondent denies know- 
ing complainant was the shipper and alleges that it dealt only 
with * * *, Respondent also denies that it misrepresented facts 
or that its rejection was wrongful. By way of affirmative defense, 
respondent alleges that complainant’s failure to rescind the con- 
signment transaction until more than eight months later and its 
compromise settlement of the claim filed with the carrier for 
rough handling constitute an irrevocable election to ratify the 
consignment transaction. The answer also asserts that * * *, a 
partnership, was succeeded on January 27, 1953, by * * * a * * * 
corporation, which assumed the obligations of the predecessor 
firm, the partnership. However, the license records of the Depart- 
ment show that both the partnership and the corporation are 


presently licensed under the act. 


Although the amount in dispute exceeds $500, an oral hearing 
was not requested by the parties. The issues, therefore, are 
determined under the shortened method of procedure. Pursuant 
thereto, complainant filed an opening statement of facts, respond- 
ent filed an answering statement of facts, and complainant filed 
a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, trading as * * *, whose 
address is * * *, 


2. Respondent is a partnership composed of * * *, * * * and 
* * * doing business as * * *, whose address is * * *. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about September 8, 1951, in the course of interstate 
commerce, complainant contracted to sell to respondent 528 
bushel baskets of U.S. No. 1 Hale peaches 214 inch minimum, 
then on track at Kansas City, Missouri, in car PFE 65402, at 
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$4 per bushel f.o.b. Marsing, Idaho. The carload had been shipped 
from Marsing, Idaho, on September 4, 1951. The contract was 
negotiated by a broker, * * *, of * * *. 


4. On September 11, 1951, the carload of peaches arrived in 

* * * On the same date respondent sent to the broker the follow- 
ing telegram: 

“ARRIVED TODAY SHOWS BADLY BRUISED THROUGH- 

OUT. SOME BUSHELS LOADED UPSIDE DOWN SLACK 

PACK SOME DECAY. WE CANNOT USE PFE 65402.” 
In a subsequent telephone conversation, respondent advised the 
broker that the only basis on which it would handle the shipment 
would be for complainant’s account. Upon being advised by the 
broker of the information received from respondent, complainant 
authorized respondent to sell the peaches for the account of 
complainant. 


5. A federal inspection of the peaches was made at respond- 
ent’s request at 9:30 a.m., September 11, 1951. The inspection 
certificate reads in pertinent part as follows: 

“CONDITION OF LOAD & CONTAINER: Through end to 
end offset load 3x3 rows, 4 layers, load shifted from bunker 


wall in one end from about 6 inches at floor racks to about 
15 inches at top layer. 6 baskets toppled into resulting space 
including 3 baskets with covers loose and part of contents 
spilled. Most visible baskets throughout load have covers 
overlapping from 1 to 3 inches. 

“CONDITION OF PACK: Ringfaced, mostly fairly tight, 
many 1% to 1% inches slack. Corrugated cardboard pads 
under lids. 

“SIZE: Average 2% under 214 inches generally to 3 inches, 
mostly 214 to 234 inches in diameter. 

“QUALITY: Mature, clean, generally well shaped. From 
green to 75%, mostly 25 to 50% characteristic red color. 
Grade defects average 5% generally scars. 

“CONDITION: Average less than 1% decay. From 2 to 
10%, ave. 6% damage including 3% serious damage by 1 to 
3 soft discolored bruises from 144 to 114 inches in diameter 
and 14 to % inch in depth, scattered irregularly through 
pack and generally affecting firm ripe fruit. Remainder hard 
to firm ripe, mostly firm. Ground color green to yellow, 
mostly light green to turning yellow. 
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“GRADE: Now fails to grade US#1, 214 inch min. only 
account bruising. 


“REMARKS: Inspection requested on basis of US#1 21% 
inch min.” 


6. Respondent sold the peaches for gross proceeds of $1,556.75 
and realized net proceeds of $612.78. On September 17, 1951, 
respondent sent to complainant an account sales, together with a 
check for the net proceeds which complainant accepted and 
cashed. Complainant subsequently received $500 from the carrier 
in settlement of a claim for rough handling in transit. 


7. Informal complaint was filed on May 28, 1952, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The evidence shows that the carload of peaches arrived at * * * 
on September 11. Later the same day, respondent sent to the 
broker the telegram quoted in Finding of Fact No. 4. Either a 
copy of this telegram or the substance thereof was furnished to 
complainant by the broker. Subsequently the broker and respond- 
ent engaged in a telephone conversation concerning the shipment. 


There is no statement by respondent or the broker as to the 
details of this conversation. Complainant states in its opening 
statement that in this conversation respondent said the peaches ° 
were not U.S. No. 1 and the only basis on which respondent 
would handle the peaches would be for the account of the shipper. 
Presumably complainant received this information from the 
broker. Complainant states further that it accepted the informa- 
tion received from respondent in good faith and authorized 
handling of the shipment by respondent on a consignment basis. 
It appears from the report of investigation that the broker then 
issued a new memorandum showing the peaches were to be 
handled by respondent on a consignment basis. 

It appears to be complainant’s contention that respondent’s 
rejection of the peaches was without reasonable cause because 
the peaches were U.S. No. 1 on arrival, except for bruising; that 
the bruising resulted primarily from rough handling by the car- 
rier in transit ; and that the risk of damage in transit is borne by 
the buyer in a sale on an f.o.b. basis. Complainant further con- 
tends that respondent misrepresented the condition of the peaches 
on arrival and wilfully withheld information of the rough handl- 
ing in transit thereby inducing complainant to agree to a recis- 
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sion of the sales contract and a disposition of the peaches by 
respondent for complainant’s account. By reason of the claimed 
misrepresentation and withholding of information, complainant 
seeks to avoid the consignment contract and recover damages of 
$999.22, being the sales contract price of $2,112 less the net pro- 
ceeds of $612.78 remitted by respondent and the $500 paid by 
the carrier. 


Respondent states that its complaint to the broker was based 
on an inspection made by the * * * of * * *, which showed an 
average of 12% badly bruised peaches. A copy of this inspection 
report was not offered in evidence. Respondent denies that it 
made any misrepresentations. Respondent also denies that it 
withheld any information and states that so far as it knew the 
damage to the peaches may have occurred at the shipping point 
or at any time prior to the purchase. 


In order to avoid the new contract, complainant must show that 
it was induced to enter into the contract by reason of material 
misrepresentations by respondent, or by reason of respondent’s 
failure to disclose material information which it was under a 
duty to disclose. Restatement of Contracts § 472, 476(1) (1932). 
It is our opinion that the description of the peaches contained 
in respondent’s telegram to the broker does not deviate from the 
condition shown in the federal inspection certificate to such an 
extent that it may be concluded a misrepresentation was made. 
Complainant’s principal contention, that respondent withheld in- 
formation of rough handling by the carrier in transit, presup- 
poses respondent knew or should have known that the damage 
to the peaches resulted from rough handling in transit and that 
the damage occurred subsequent to the sale. While rough handling 
may have been indicated, it does not necessarily follow that the 
bruising resulted therefrom, or that, even if it did result from 
that cause, the rough handling did not occur prior to arrival of 
the car at: Kansas City. The same condition could have resulted 
from improper loading or other causes, or it could have occurred 
between shipping point and Kansas City. In our opinion, com- 
plainant has failed to prove that respondent withheld informa- 
tion within its knowledge, or which it was under a duty to dis- 
close. It follows that the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 4199) 
PACA Docket No. 6225. Dismissed February 23, 1955. 


Failure to Sustain Burden of Proof—Failure to Establish 
the Meaning of a Term in a Contract—Good Color 
Potatoes—Dismissal 


Where complainant contracted to sell “good color’ potatoes to respondent 
and the potatoes delivered under the contract were rejected by respondent 
who alleged that they did not meet this specification, held, the burden of 
proof is on the complainant to establish the meaning of the term “good 
color” employed in the contract, and, as evidence of record and other 
references of which official notice is taken do not clarify the meaning 
of such term, complainant has failed to sustain his burden of proof, 
and the complaint is dismissed. 


Complainant, pro se. Respondent, pro se. Mrs. Ilene M. Crigler, Presiding 
Officer, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on February 25, 1954, complainant 
seeks to recover damages of $442.65, allegedly sustained as a 
result of respondent’s rejection without reasonable cause of two 
carloads of potatoes sold and tendered for delivery by complain- 
ant to respondent. 


Copies of the formal complaint and of the Department’s report 
of investigation were served upon respondent by registered mail 
on April 8, 1954. A copy of the Department’s report of investi- 
gation was served by registered mail upon complainant on April 
10, 1954. 


Respondent filed an answer to the formal complaint denying 
liability. Respondent contends that the contract required the de- 
livery of red potatoes of “good color,” and that the potatoes deliv- 
ered did not meet this specification. Inasmuch as the amount in- 
volved herein is less than $500, evidence was submitted in accord- 
ance with the shortened method of procedure as set forth in 
Section 47.20 of the Rules of Practice. Complainant did not file 
an opening statement. As provided by the shortened method of 
procedure, respondent requested that the answer and exhibits 
previously submitted by it be considered as its answering state- 
ment. This completed the submission of evidence. 
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FINDINGS OF FACT 


1. Complainant is an individual, * * *, whose post office ad- 
dress is * * *, 

2. Respondent is an individual, * * *, doing business as * * *, 
whose post office address is * * *. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about June 10, 1953, contemplating the shipment of 
a perishable agricultural commodity in the course of interstate 
commerce, the parties entered into a contract for the sale by 
complainant to respondent of three carloads of Arizona Red Pon- 
tiac potatoes, good color, U. S. No. 1, Size A, at an agreed price 
of $3.95 per hundredweight delivered * * *. The contract was 
negotiated by * * *, which acted as agent for both parties. 


4. On or about June 10, 1953, pursuant to the above contract, 
complainant diverted the following described carloads of potatoes 
to respondent at Chicago: car PFE 45860 containing 384 sacks, 
Red Pontiac potatoes, shipped from Queen Creek, Arizona, on 
June 8, 1953; and cars PFE 64027 and PFE 94932, each contain- 
ing 360 sacks, Red Pontiac potatoes, shipped from Queen Creek, 
Arizona, on June 9, 1953. Each of the three shipments of potatoes 
diverted by complainant were federally inspected at shipping 
point and graded U.S. No. 1, Size A, or U. S. No. 1, Size A, 2-inch 
minimum; and all shipments contained less than % of 1% soft 
rot, or no soft rot. 


5. Upon arrival at destination on or about June 15, 1953, of 
the three shipments described in Finding of Fact No. 4, above, 
the potatoes in car PFE 64027 were accepted by respondent; and 
the potatoes in cars PFE 45860 and PFE 94932 were rejected by 
respondent. 

6. The potatoes contained in car PFE 45860 were federally 
inspected at Chicago on June 16, 1953. The certificate evidencing 
this inspection reads, in part, as follows: 

“Products inspected and distinguishing marks: Round Red 
POTATOES in new burlap sacks branded ‘Mr. Arizona 
Potato, U. S. No. 1, 100 lbs. Net, Skousen & Hastings, Queen 
Creek, Arizona.’ Applicant states 384 sacks. 


x*e eK KK KK HK * 


“Quality: Generally slightly to moderately skinned, clean, 
fairly well to well shaped. Most sacks potatoes generally well 
colored and bright, some sacks potatoes mostly well colored 
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and bright, some fairly bright to dull in appearance. Grade 
defects within tolerance. 


“Condition: Generally firm. Less than 14 of 1% soft rot. 
“Grade: U.S. No. 1, Size A, 2 inches minimum. 


“Remarks: Inspection and certificate restricted to product in 
3 upper layers of load. At applicant’s request color and bright- 
ness shown.” 


7. The potatoes contained in car PFE 94932 were federally 
inspected at Chicago on June 16, 1953. The certificate evidencing 
this inspection reads, in part, as follows: 


“Products inspected and distinguishing marks: Round Red 
POTATOES in burlap sacks branded ‘Mr. Arizona, Potatoes, 
U. S. No. 1, 100 Ibs. Net, Skousen & Hastings, Queen Creek, 
Arizona.’ Applicant states manifested as 360 sacks. 


** kee Kk KK OK K * 


“Quality: Slightly to moderately skinned, clean, well to fairly 
well shaped and most sacks stock generally well colored and 
bright, some sacks stock mostly well colored and bright, some 
stock fairly well colored to pale. Grade defects within toler- 
ance. 

“Condition: Generally firm. In most samples none, many 2 to 
10%, average 2% damaged by slightly sunken discolored 
areas, some of which are sticky. No soft rot. 

“Grade: U.S. No. 1, Size A. 

“Remarks: Inspection and certificate restricted to product in 
3 upper layers of load, at applicant’s request color and bright- 
ness shown.” 


8. The formal complaint was filed on February 25, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The potatoes in car PFE 64027 were accepted, and apparently 
paid for, by respondent. The only shipments directly involved 
herein are those potatoes in cars PFE 45860 and PFE 49432 
which were rejected. Respondent’s position is that its rejection of 
the two shipments in controversy was justified because the pota- 
toes were not of “good color” as required by contract specifica- 
tion. Complainant admits that “good color” was a contract term, 
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but contends that the potatoes tendered were responsive to such 
term. The first question we must decide is what, exactly, is meant 
by the contract specification ‘‘good color.” 


The official standards for potatoes (7 CFR 51.366) do not con- 
tain a classification for color. The question of when a given quan- 
tity of red potatoes may be said to be of “good color” or ‘‘well 
colored” has always been one of uncertainty and difficulty. To 
meet the description under discussion, a single potato, at the out- 
set, would have to be of a red color or hue; but two potatoes hav- 
ing this attribute in common yet may differ greatly in some other 
color property. According to Webster’s New Collegiate Diction- 
ary, any color can be specified in terms of hue, saturation and 
brilliance. Therefore, two potatoes may each be of a red color, 
but the saturation of such color, for example, may vary in each 
potato and they will differ in tint or shade. Opinions may differ 
widely as to what combination of the three attributes of hue, satu- 
ration and brilliance must exist before a single potato may be 
said to be of “good color” or “well colored.” It appears that both 
the deepness of the color and the brightness of the stock will vary 
according to the variety of the potato; such varieties as Triumphs 
and Pontiacs being a more scarlet red, whereas McClures have a 
reddish maroon color, and Red Warbas have more of a purplish, 
red color. (See Exhibit 7 attached to the report of investigation.) 
Other factors effecting or affecting the color of potatoes are soil, 
climate, and, perhaps, transportation and storage. It is not un- 
common that a potato of a particular variety produced in a cer- 
tain growing area would there be considered to be well colored, 
whereas, if judged on the basis of the same variety if produced 
in another growing area, it would not be considered to be well 
colored. 

Exhibit 7 attached to the report of investigation, which consti- 
tutes a part of the record herein, reflects the opinion of the fed- 
eral inspectors who inspected the potatoes in controversy at des- 
tination as to the meaning of the terms “well colored,” “fairly 
well colored,” and “pale.” The exhibit referred to is a memoran- 
dum addressed on October 22, 1953, by * * *, to * * *, of the 
Washington office, Fruit and Vegetable Branch. Upon discussing 
the question of the terms quoted with the inspectors, * * * re- 
ported that their collective opinion would be somewhat as follows: 


“Well Colored—Outer skin (epidermis) has the attractive 
color normal for the variety—grown under favorable 
conditions. 
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“Fairly Well Colored—Outer skin (epidermis) has reddish 
tan color with the red predominating over the tan or 
russeting shade. 


“‘Pale—Outer skin (epidermis) has tannish red color with 
the tan or russet color predominating.” 


The memorandum continues as follows: 


“Therefore there could be a combination of bright and well 
colored and bright and fairly well colored, providing there 
was no substance to detract from the brightness of the stock, 
yet the color could be modified by other factors to the extent 
that it would not be considered well colored in accordance 
with the best characteristics of the variety. 


“This matter of color has always caused considerable diffi- 
culty when we ventured into attempting to certify whether 
it was ‘good’ or ‘fairly good’ or ‘pale’ color, both at shipping 
point and in the markets. The difficulty might not be so much 
the accuracy of the report at the time the inspection was 
made but due to the variation or change that might occur be- 
tween the time of inspection at shipping point, or the time of 
shipment—whether or not inspected, and the appearance of 
the potatoes on arrival in the markets. The stock might ap- 
pear to be of good red color immediately after washing while 
there was some free moisture on the stock, but fairly well 
colored to pale color after a period of several days in transit 
under standard ventilation or heater service.’ 


t 

The discussion above points out some of the problems arising 
from any attempted classification of red potatoes as to color. The 
information of record would be helpful if related to the color 
classification of a single potato, or even if applied to a shipment 
of potatoes, provided that as to color each potato in the shipment 
was of identical hue, saturation, and brilliance. Where there is a 
variation in the stock in one or more of the three attributes of 
color, however, the problem becomes much more complex. This 
raises the question of tolerance. Must each and every potato in a 
particular shipment or lot be identical in all the attributes of the 
specified color? If not, what percentage of potatoes may fail to 
meet the specifications without disqualifying the shipment as a 
whole? The question of tolerance would seem to be almost neces- 
sarily inherent in the consideration of any specification or classi- 
fication of a perishable agricultural commodity as to color. Toler- 
ances are specified with particularity in official grade standards. 
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For example, U. S. Standards for Potatoes (7 CFR 51.366), while 
not containing a classification for color, provide grade and size 
specifications, and specify tolerances for such factors as damage 
from various injuries and diseases, and for variations incident to 
sizing. Certain other official grade standards, e.g., those for 
oranges (7 CFR 51.192), include color specifications and toler- 
ances. 

Neither party hereto has argued, or introduced evidence, with 
respect to the question of tolerance. Yet, as pointed out above, 
the question of tolerance would seem to be a problem inherent in 
any discussion, classification, or .determination respecting the 
color of a quantity of potatoes. It would be unrealistic and unrea- 
sonable to assume that, at the time of entering into the contract 
in question, the parties hereto contemplated that no tolerance 
should be applicable. They have used the term “good color’, but 
this phrase becomes inexplicit when used in relation to a shipment 
of potatoes. Further, there is no official standard, or other defini- 
tion of which we are aware, by reference to which it can be deter- 
mined what the contract specification means. 

The burden of proof is upon complainant to establish not only 
the execution of the contract, but also the meaning of the terms 
employed therein. Since we are unable to determine the meaning 
of the contract specification in question, as applied to the two 
shipments in controversy, either upon the basis of the evidence 
of record or by reference to sources of information of which we 
properly may take official notice, we conclude that complainant 
has failed to sustain the burden of proof upon it. Moreover, it is 
evident from the destination inspection certificates that a consid- 
erable portion of the potatoes tendered by complainant were not 
well colored, or of “good color.” But that percentage is not so 
slight as to be negligible, and to support a conclusion to the effect 
that there was substantial performance of the contract. At the 
same time, the percentage of potatoes which were not of good 
color, as shown by the destination inspection certificates, is not 
so great as to be clearly in excess of what might be considered to 
be a reasonable tolerance. 

In view of the fact that complainant has failed to sustain the 
burden of proof as to the contract specification in question, the 
complaint herein should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 4200) 


DAVID PEPPER COMPANY v. HARRIS PACKING COMPANY. PACA 
Docket No. 6423. Decided February 24, 1955. 


Damages—Breach of Contract—New Agreement 


Where respondent sold to complainant a truckload of U.S. No. 1 tangerines 
but delivered tangerines showing 12% decay, and the tangerines were 
accepted by complainant only after respondent entered a new agreement 
promising to protect complainant against loss, held, complainant is 
entitled to recover from respondent the loss sustained. 


Damages—New Agreement—Resale—Handling Charge 


Where respondent sold and delivered tangerines, which did not meet contract 
requirements, to complainant and entered into a new agreement to 
protect complainant against loss on resale, held, the loss should be 
limited to the difference between the total cost to complainant, including 
reconditioning, and the amount received on resale. A handling charge 
should not be included as it doesn’t appear to have been contemplated 
under the circumstances. 


Mr. H. Haskell Lurie, of Chicago, Illinois, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 19, 1954. A formal complaint 
was filed on December 3, 1954. Complainant seeks an award of 
reparation in the amount of the alleged loss sustained on a truck- 
load of tangerines purchased from respondent in December 1953. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on December 20, 1954. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on December 23, 1954. 
Copies of a supplemental report of investigation were served upon 
both complainant and respondent on December 27, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
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alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of David Pepper 
and Sidney Pepper, doing business as David Pepper Company, 
whose address is 80 South Water Market, Chicago, Illinois. 


2. Respondent is an individual, Harry Carl Harris, doing busi- 
ness as Harris Packing Company, whose address is P. O. Box 759, 
Eustis, Florida. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. In the course of interstate commerce, and by oral contract 
negotiated through a broker, respondent sold to complainant on 
December 11, 1953, 700 half Bruce boxes of U.S. No. 1 tangerines, 
at $2.25 per half box, f.o.b. Eustis, Florida. It was agreed that 
respondent would prepay the freight charges of $396.55, making 
a total price of $1,971.55 due by complainant to respondent. 


4. On December 11, 19538, respondent shipped 700 half Bruce 
boxes of tangerines by truck from loading point in the State of 
Florida, in interstate commerce, to complainant at Chicago, IIli- 
nois. Upon arrival at destination, inspection by complainant and 
the broker disclosed an average of approximately 12 percent or 
more decay in the tangerines. 


5. Complainant notified respondent of the condition of the 
tangerines and offered to obtain Federal inspection. Respondent 
instructed complainant not to have the fruit inspected, but to 
accept the shipment and respondent would protect complainant 
against any loss in connection therewith. 


6. Under the new agreement with respondent, complainant 
accepted the truckload of tangerines and paid the full invoice 
price, including freight and icing charges, amounting to $1,971.55 
to respondent. 


7. Complainant sorted, reconditioned, and repacked the tan- 
gerines and sold them for the total amount of $1,573.75. The cost 
to complainant of reconditioning the truckload of tangerines was 
$165.00, which, added to the $1,971.55 complainant paid for the 
tangerines, makes $2,136.55 expended by complainant for the 
tangerines. Deducting the proceeds of sale, $1,573.75, from the 
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$2,136.55, the tangerines cost complainant, shows complainant’s 
damage to be $562.80. Respondent has failed and refused to pay 
complainant this loss. 


8. Informal complaint was filed on May 19, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c) ). 


In the case of Patt’s Wholesale Produce Company v. Brock & 
Son, Inc., 3 A.D. 668, where respondent sold and delivered a car- 
load of potatoes which did not meet contract requirements, and 
the potatoes were accepted by complainant only after respondent 
had promised to protect complainant against any loss arising from 
decay, we held that complainant could recover for such loss and 
should be awarded reparation in the amount of damages sustained 
by it. See also Anonymous Decision, 5 A.D. 541. Clearly, com- 
plainant is entitled to recover from respondent the loss sustained 
after complainant accepted the tangerines under the new agree- 
ment with respondent for protection against loss. 


Complainant also seeks to recover $197.15 as a 10 percent han- 
dling charge for disposing of the truckload of tangerines. We do 
not think that this commission or handling charge was contem- 
plated by respondent when it agreed to protect complainant from 
any loss in connection with the truckload of tangerines. Stone- 
barger-Anderson Co. v. Idaho Packing Corp., S. 234, PACA 
Docket No. 638. We conclude, therefore, that complainant’s loss 
should be limited to the difference between the total cost of the 
tangerines to complainant, including the cost of reconditioning 
the load, and the amount received upon resale of the tangerines. 
The difference between these two figures is $562.80 and com- 
plainant is entitled to reparation in that amount. 


Respondent’s failure to reimburse complainant for the loss 
sustained under the new protection-against-loss agreement entered 
into by the parties is in violation of Section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $562.80, 
with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $562.80, with inter- 
est thereon at the rate of 5 percent per annum from January 1, 
1954, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4201) 


KEN W. BAIRD COMPANY v. SANTA CLARA VEGETABLE DISTRIB- 
uToRS. PACA Docket No. 6426. Decided February 28, 1955. 


Failure to Pay Balance of Purchase Price of Celery— 
Default 


Headnotes in 14 A.D. 138, applicable here. 


Ken W. Baird Co. of Chula Vista, California, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural] Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received orally on March 30, 1954. A 
formal complaint was filed on September 13, 1954. Complainant 
seeks an award of reparation in the amount of the balance of the 
purchase price of a carload of celery sold and delivered to respond- 
ent in February 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on September 22, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 24, 1954. 


At the time of service of the formal] complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
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withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Kenneth William 
Baird and Gale Raymond Traver, doing business as Ken W. Baird 
Company, whose address is P. O. Box 892, Chula Vista, California. 


2. Respondent is an individual, Paul Venezio, doing business as 
Santa Clara Vegetable Distributors, whose address is Monterey 
Highway and Stone Avenue, San Jose, California. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. In the course of interstate commerce and by oral contract, 
complainant on or about February 17, 1954, sold to respondent 400 
crates of U.S. No. 1 Pascal Celery, at $3.00, later adjusted to $2.75 
per crate, f.o.b. shipping point, plus $60.00 top ice, for shipment 
to respondent at Kansas City, Missouri. 


4. Celery meeting the specifications of the foregoing contract 
was shipped in car PFE 95473 from Chula Vista, California, in 
interstate commerce, to respondent at Kansas City, Missouri. 
Respondent accepted the carload of celery in compliance with said 
contract of sale and made no timely complaint with respect 
thereto. 


5. The adjusted purchase price of the carload of celery is 
$1,160.00, of which only $860.00 has been paid, leaving due and 
owing by respondent to complainant the sum of $300.00. 


6. The formal complaint was filed on September 13, 1954, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the ad- 
justed purchase price of the carload of celery is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $300.00, with interest, and the facts should be 
published. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 190 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $300.00, with interest 
thereon at the rate of 5 percent per annum from March 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4202) 


M. L. LACKEY & SON v. C. V. JONES. PACA Docket No. 6421. 
Decided February 28, 1955. 


Failure to Pay Balance of Purchase Price of 
Watermelons—Default 


Headnotes in 14 A.D. 135, applicable here. 


M. L. Lackey and Son, of Palmetto, Florida, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 29, 1954. A formal com- 
plaint was filed on November 10, 1954. Complainant seeks an 
award of reparation in the amount of the balance of the purchase 
price of three truckloads of watermelons sold and delivered to 
respondent in June 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 17, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Marcus L. 
Lackey and Julian W. Lackey, doing business as M. L. Lackey & 
Son, whose address is P. O. Box 424, Palmetto, Florida. 


2. Respondent is an individual, Claude V. Jones, trading as 
C. V. Jones, whose address is 18 Kingsgate Drive, Columbia, South 
Carolina. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent 3 lots of watermelons on the dates 
and terms indicated: 

June 3, 1954 1015 watermelons 30-lb. aver. at $.45 fob $ 456.75 


June 5, 1954 1370 watermelons 80-lb. aver. at .45 fob 616.50 
June 5, 1954 1000 watermelons 80-lb. aver. at .45 fob 450.00 


$1523.25 
Less allowance for shortage—118 melons at $.45 53.10 


Total $1470.15 


4. Watermelons meeting the specifications of the foregoing 
contracts of sale were delivered to and accepted by respondent at 
Palmetto, Florida, and were thereafter transported by truck, in 
interstate commerce, to Columbia, South Carolina. 


5. The purchase price of the 3 truckloads of watermelons is 
$1,470.15, of which only $582.50 has been paid, leaving due and 
owing by respondent to complainant the sum of $887.65. 


6.. The formal complaint was filed on November 10, 1954, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the full 
purchase price of the three truckloads of watermelons is in viola- 
tion of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $887.65, with interest, and the facts 
should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $887.65, with 
interest thereon at the rate of 5 percent per annum from July 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 4203) 


PACA Docket No. 6302. Dismissed February 23, 1955. Mr. 
David B. Fitzgerald, of Gratz, Sperling, and Fitzgerald, of Phila- 
delphia, Pennsylvania, and Mr. Max W. Soffer, of St. Louis, Mis- 
souri, for complainant. Mr. Ned Stein, of Philadelphia, Pennsyl- 
vania, for respondent. Mr. Frederick W. Woodley, Presiding 
Officer. Order by Thomas J. Flavin, Judicial Officer. 
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